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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 
, District of Columbia 

Civil Action No. 7294 

United States of America, ex rel. Denholm and McKay 

Company, Relator , 

vs. ! 


United States Board of Tax Appeals, Respondent. 
United States of America, 

District of Columbia , ss: 


I 


BE IT REMEMBERED, That in the District Court of thje 
United States for the District of Columbia, at thje 
City of Washington, in said District, at the timeis 
hereinafter mentioned, the following papers weiie 
filed and proceedings had, in the above-entitleji 
cause, to-wit:— 


1 Endorsed: Filed 9:35 A.M. June 13 1940 Charles 

E. Stewart, Clerk 

In the District Court of the United States for the 
District of Columbia 


Civil Action No. 7294 

United States of America, ex rel. Denholm and McKax 
Company, Main Street, Worcester, Mass., Relator, 


United States Board of Tax Appeals, Washington, D. C.j 

Respondent. 

j 

Complaint 

For Writ of Prohibition 

i 

Relator, by this, its Complaint, respectfully shows to the! 
Court the following: 

(1) That the relator, the Denholm and McKay Company,! 
is a corporation organized and existing under the laws of! 
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the Commonwealth of Massachusetts, with its principal 
place of business at Worcester, Massachusetts. 

(2) That the respondent, the United States Board of Tax 
Appeals is an Administrative Governmental Bureau Board, 
or Agency located in the District of Columbia, established 
by the Congress of the United States for the purpose of de¬ 
termining controversies between the Commissioner of In¬ 
ternal Revenue and taxpayers growing out of deficiency 
letters sent by the Commissioner of Internal Revenue un¬ 
der the various sections of internal revenue acts, more par¬ 
ticularly, as to the matter here related, Section 272 of the 
Revenue Act of 1934. 

(3) That the jurisdiction of the United States Board of 
Tax Appeals, hereafter called the Board, is set out and de¬ 
fined by statute. (Chapter 5 of the Internal Revenue Code). 

(4) That one of the limitations set out by statute 
2 is that the Board’s decisions shall be entered in a 
specified way. This is found in Section 1117 (i), 
Internal Revenue Code. 

(5) That another of the limitations is that the decisions 
of the Board shall become final within three months of en¬ 
try, unless within that time an appeal or petition for review 
is filed. This is set out in Section 1140 (a) and Section 1142. 

(6) That the Board has Rules, as provided by law (Sec¬ 
tion 1111 of the Internal Revenue Code), one of which (Rule 
19) is that a petition for rehearing shall be filed within 
thirty (30) days of the entry of the Decision. 

(7) That the Board is bound by the rules of evidence in 
force in the District Court of the United States for the Dis¬ 
trict of Columbia, as provided by Section 1111, Internal 
Revenue Code. 

(8) That your plaintiff received a deficiency letter, issued 
under Section 272 of the Revenue Act of 1934, for the year 
ended January 31, 1935, on April 1, 1937, and appealed 
therefrom to the Board of Tax Appeals, filing the petition 
as provided by law on June 24, 1937. This is covered by 
Section 272 of the Revenue Act of 1934. 

(9) That said petition contained a general prayer for 
whatever relief was meet and proper in the circumstances 
of the case. The petition was docketed by the Board as 
Docket :£=89606. 

(10) That on July 2, 1937, the Commissioner of Internal 
Revenue answered the petition. 
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(11) That on May 7, 1938, the relator filed an amended 
petition, which amended petition contained a general prayer 
for whatever relief was proper, including a prayer for a iie- 
fund, as being proper under the circumstances of the ca4e. 

(12) That the Board allowed the filing of the 

3 amended petition without question. It, too, was 
known as Docket #89606. 

(13) That the Commissioner of Internal Revenue an¬ 
swered the amended petition on June 25, 1938, raising in 
his answer no question as to the right of relator to ameiijd 
the petition and, more particularly, raising no question ds 
to the timeliness of the amendment, or as to the statute qf 
limitations. 

(14) That on September 22, 193S, the Commissioner cif 
Internal Revenue and the relator stipulated all the facts 
involved in the case. 

(15) That on that day, September 22, 1938, the particjs 

submitted the case to the United States Board of Tax Api- 
peals on an agreed stipulation of facts. j 

(16) That on April 14, 1939, the Board handed down its 
Opinion, deciding every one of the issues, as contained in 
the petition and as stipulated, in favor of the relator. 

(17) That on May 26, 1939, following the promulgation 
of the Opinion, the Commissioner of Internal Revenue fileq 
with the Board a computation showing a refund due thq 
relator of $821.37. 

(18) That on June 5, 1939, the Commissioner of Internal 

Revenue sought to withdraw the said computation. j 

(19) That on July 5, 1939, a hearing was had before the| 
Board, and the Board ruled in favor of the relator. 

(20) Thereafter, and on July 24,1939, the Board entered! 
its Order allowing the refund of $821.37, and this became 
the Decision of the Board as set out in Section 1117 (c) of 

the Internal Revenue Code. 

4 (21) That the time for the Commissioner of In¬ 
ternal Revenue to move to set aside the Decision of | 

the Board was thirty (30) days, under Rule 19 of the Board 
of Tax Appeals, and that during such thirty days no such 
motion was filed. 

(22) That the three (3) months period at the end of ! 
which the Decision of the Board became final expired on 
October 24, 1939. This is covered by Section 1142. 

i 

I 

i 
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(23) That long- after the Decision of the Board became 
final, and on April 4, 1940, the Board attempted to Vacate 
its Decision, and then to allow a motion of the Commis¬ 
sioner of Internal Revenue filed contrary to Rule 19, and 
more than eight (8) months earlier. 

(24) That the Board is now threatening to issue a new 
Order disallowing the refund. 

(25) That the Board lost jurisdiction of this case on Oc¬ 
tober 24, 1939, when its Decision became final, and is with¬ 
out power to do anything concerning it now. 

(26) That the Board in its attempt to reverse itself now, 
long after it lost jurisdiction of the case, has not afforded 
the the taxpayer a hearing, and its conduct is arbitrary, 
capricious, and illegal. 

(27) That the Board in its attempt to reverse itself now, 
after it has lost jurisdiction of the case, is basing its action 
upon facts not of record, and not proved. 

(28) That the Board has no jurisdiction of the cause, that 
the conduct of the Board is illegal and in excess of its au¬ 
thority, and leaves the relator without a remedy at law. 

(29) That the Board has no jurisdiction of the 
5 cause, that the conduct of the Board is illegal and in 
excess of its authority, and works a great and irre¬ 
parable hardship on the relator. 

Wherefore, the premises considered, the relator prays 
that this honorable Court cause an order or a writ of pro¬ 
hibition to issue prohibiting the United States Board of 
Tax Appeals from entering any order or taking any action 
whatever in the above described United States Board of 
Tax Appeals proceeding, Docket No. 89606. 

HOWE P. COCHRAN 
Attorney for Relator 
909 Colorado Building, 
Washington, D. C. 

City of Washington, 

District of Columbia, ss: 

Howe P. Cochran, being first duly sworn, says that he is 
the attorney of the above named relator; that he prepared 
the foregoing complaint and is familiar with the statements 
contained therein, and that the facts stated are true except 
as to those facts which are stated on information and belief, 




IT. S. BOARD OF TAX APPEALS. 


and those facts he believes to be true, and that he is author- i 
lzed to execute this complaint. 

HOWE P. COCHRAN j 

Subscribed and sworn to before me this 13th day of June, 
1940. 

JOHN F. A. BECKER 

(Seal) Notary Public, D. C. 

6 Endorsed: Filed Jun 25 1940 Charles E. Stewart,! 

Clerk 

Motion to Dismiss 

The respondent moves the Court to dismiss the complaint j 
because it fails to state grounds upon which any relief can! 
be granted, in that; 

Sections 1141 and 1142 of the Internal Revenue Code pro-i 
vide a complete, adequate and exclusive remedy for review! 
of decisions of the Board of Tax Appeals by a petition for! 
review to a Circuit Court of Appeals or to the United Statcsj 
Court of Appeals for the District of Columbia, and if any 
error has been or should be committed by the Board of Tax; 
Appeals in respect of the matter described in the complaint,! 
such error, if any, can be called in question and corrected! 
upon a petition to review the Board’s decision. 

SAMUEL 0. CLARK, JR. j 
Assistant Attorney General. I 
SEWALL KEY, 

J. LOUIS MONARCH, 
ANDREW D. SHARPE, 

LEE A. JACKSON, 

Special Assistants to the 

Attorney Generali 

EDWARD M. CURRAN, 

United States Attorney. 
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7 Endorsed: Filed Jun 25 1940 Charles E. Stewart, 
Clerk 

Memorandum of Points and Authorities in Support of 
Respondent's Motion to Dismiss 

I 

Statement 

The relator, a corporation organized and existing under 
the laws of the Commonwealth of Massachusetts, with its 
principal place of business at Worcester, Massachusetts, 
prays in its complaint that this Court cause an order or a 
writ of prohibition to issue prohibiting the United States 
Board of Tax Appeals from entering any order or taking 
any action whatever in a certain proceeding pending before 
the Board under Docket No. 89606. 

The material facts alleged in the complaint may be sum¬ 
marized as follows: 

The relator received a deficiency letter issued under Sec¬ 
tion 27*2 of the Revenue Act of 1934 for the vear ended 

•> 

January 31, 1935, on April 1, 1937, and appealed there¬ 
from to the Board of Tax Appeals, filing the petition, as 
provided by law, on June 24, 1937, the petition being dock¬ 
eted by the Board as Docket No. 89606. 

8 On September 22, 1938, the parties submitted the 
case to the Board of Tax Appeals on an agreed stip¬ 
ulation of facts. On July 24, 1939, the Board entered an 
order allowing a refund of $821.37. The time for the Com¬ 
missioner of Internal Revenue to move to set aside the deci¬ 
sion of the Board was 30 days, under Rule 19 of the Board 
of Tax Appeals, and during such 30 days no such motion 
was filed. 

On April 4, 1940, after the decision of the Board had al¬ 
legedly become final, the Board attempted to vacate its de¬ 
cision, and then to allow a motion of the Commissioner of 
Internal Revenue filed contrary to Rule 19, and more than 
8 months earlier. 1 

i The allegation that the motion of the Commissioner was filed more than 8 
months earlier than the order of April 4, 1940, which is contained in paragraph 
23 of the complaint, is inconsistent with the allegation in paragraph 21 of the 
complaint that the Commissioner did not move to set aside the decision of the 
Board entered on July 24, 1939, during the 30 day period thereafter. The 
motion of the Commissioner was actually filed on September 8, 1939, which 
was more than 30 days after the Board’s decision of July 24, 1939, but within 
the three months period for appeal from that decision. However, for pur¬ 
poses of the present motion to dismiss, the date the Commissioner’s motion 
was filed is immaterial. 
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The Board is now threatening to issue a new order 
allowing the refund. 

The complaint further alleges that the Board lost jurjis- 
diction of the case on October 24, 1939, that the conduct of 
the Board is illegal and in excess of its authority, works a 
great and irreparable hardship on the relator, and leases 
the relator without a remedy at law. 

I 

11 I 

The relator has a complete, adequate and exclusive remedy 
to review the error alleged to have been committed jbv 
the Board of Tax Appeals in respect of the matter de¬ 
scribed in the complaint by a petition for review to( a 
Circuit Court of Appeals or to the United States Coijrt 
of Appeals for the District of Columbia under Sections 
1141 and 1142 of the Internal Revenue Code 

i 

The relator seeks to have this Court issue a w|it 
9 of prohibition to the United States Board of Tax Ap¬ 
peals prohibiting the Board from entering a pro¬ 
posed order disallowing the relator’s claim for refund pf 
an overpayment of taxes. The relator’s theory apparently 
is that the Board of Tax Appeals lost jurisdiction of the 
proceeding then pending before it prior to April 4, 1940, <jm 
which date the Board entered an order vacating an earlier 
decision which had allowed the relator’s claim for a refund 
of an overpayment of taxes. The relator applies to thjis 
Court for a writ of prohibition on the ground that it |is 

without a remedv at law. 

* 

It is of course settled beyond dispute that jurisdiction to 
issue a writ of prohibition is strictly confined to cases where 
no other remedy exists. "Where a remedy by appeal is open 
and available, the writ of prohibition will not issue, sinee 
the writ cannot be made to serve the purpose of an appeal 
or a writ of error. United States ex rel. Lang Body Co. of 
Delate are v. Board of Tax Appeals , 58 App. D. C. 237, 29 j. 
(2d) 437; Kabadian v. Doak, 62 App. D. C. 114, 117, 65 ]j\ 
(2d) 202, certiorari denied, 290 IT. S. 661; United States eja? 
rel. Delaware and Hudson B. Corp. v. Interstate Commerce 
Commission. 60 App. D. C. 267, 269, 51 F. (2d) 429; In fe 
MacFarlandy 30 App. I). C. 365, 392, appeal dismissed, 
Washington Gas Light Co. v. MacFarland, 215 U. S. 614; 
In re Dahlgrcn, 30 App. D. C. 588, 596; Smith v. Whitney, 
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116 U. S. 167,176; High on Extraordinary Legal Remedies 
(3d Ed.), Sections 766-772. 

The principle that the extraordinary writ of prohibition 
will not issue where there is an adequate remedy by appeal 
applies likewise to other extraordinary relief in the nature 
of mandamus. United States Board of Tax Appeals v. 
United States ex rel. McCandless, 58 App. D. C. 222, 26 F. 

(2d) 1000,1001; Parker-Kalon Corp. v. Coe, 66 App. 
10 D. C. 252, 86 F. (2d) 31; United States ex rel. Girard 
Co. v. Commissioner, 301 U. S. 540. 

The foregoing principle applies even though the error 
complained of be one of jurisdiction. Ex parte Oklahoma, 
220 U. S. 191, 207-210; United States Board of Tax Appeals 
v. United States ex rel. McCandless, supra, at p. 1001; High 
on Extraordinary Remedies (3d Ed.), Section 771. 

It is perfectly clear, we submit, that if the Board of Tax 
Appeals should enter the order disallowing the relator’s 
claim for overpayment of taxes 'which the relator alleges 
the Board threatens to enter, the relator would then have a 
complete and adequate remedy to review the correctness of 
that decision, as w r ell as the authority of the Board to va¬ 
cate its earlier decision, upon a petition for review to a 
Circuit Court of Appeals or to the United States Court of 
Appeals for the District of Columbia. Indeed, the juris¬ 
diction to review’ decisions of the Board is vested by Sec¬ 
tions 1141 (a) and 1142 of the Internal Revenue Code* ex- 
clusivelv in those Courts. 

In a recent proceeding before the Circuit Court of Ap¬ 
peals for the Second Circuit {In re John Thomas Smith, de- 

- Sec. 1141. Courts of Review. 

(a) .7urisdiction .—The Circuit Courts of Appeals and the United States 
Court of Appeals for the District of Columbia shall have exclusive jurisdic¬ 
tion to review the decisions of the Board, except as provided in section 239 of 
the Judicial Code, as amended, 43 Stat. 938 (U. S. O., Title 28, sec. 346); and 
the judgment of any such court shall be final, except that it shall be subject 
to review by the Supreme Court of the United States upon certiorari, in the 
manner provided in section 240 of the Judicial Code, as amended, 43 Stat. 938 
(U. S. C., Title 28, sec. 347). 

Sec. 1142. Petition for Review. 

The decision of the Board rendered after February 26, 1926 (except as pro¬ 
vided in subdivision (j) of section 283 and in subdivision (h) of section 31S 
of the Revenue Act of 1926, 44 Stat. 65, 83, relating to hearings before the 
Board prior to February 26, 1926) may be reviewed by a Circuit Court of Ap¬ 
peals, or the United States Court of Appeals for the District of Columbia, 
as provided in section 1141, if a petition for such review is filed by either the 
Commissioner or the taxpayer within three months after the decision is ren¬ 
dered, or, in the case of a decision rendered on or before June 6, 1932, within 
six months after the decision is rendered. 
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cided April 24, 1940, not yet reported), in which a 
11 writ of prohibition and a writ of mandamus wqre 
sought to prohibit the Board of Tax Appeals fr<j>m 
taking any action pursuant to an order of the Board which 
had vacated an earlier decision of the Board upon a nlo- 
tion of the Commissioner of Internal Revenue filed mcjre 
than 30 days after the entry of the earlier decision, tjhe 
Circuit Court of Appeals denied the petition, saying: 

Petition denied. Our jurisdiction to grant the extraordi¬ 
nary writs of prohibition or mandamus is limited to the 
protection of our own appellate jurisdiction. Muir v. Chat- 
field, 255 F. 24; In re Heilbroner, 69 F. (2d) 643. Tljat 
feature is not here involved. The error of the Board in 
vacating its prior decision, if it be an error, can be called 
in question upon a petition to review whatever decision the 
Board may make in the reopened proceedings. 

See also the following cases, where the authority of tjhe 
Board of Tax Appeals to entertain and grant motions for 
rehearing and the effect of such motions upon the finality 
of the Board’s decisions lias been considered upon petitions 
for review of the Board’s decisions: Helvering v. Conti¬ 
nental Oil Co., 63 App. D. C. 5, 68 F. (2d) 750; Burnet v. 
Lexington Ice & Coal Co., 62 F. (2d) 906 (C. C. A. 4tlf); 
Griffiths v. Commissioner, 50 F. (2d) 782 (C. C. A. 7th). 

We accordingly submit that the complaint should be dis¬ 
missed on the ground that the relator has a complete, ade¬ 
quate and exclusive remedy upon a petition for review to 
the proper court of appeals. 

Respectfully submitted, 

SAMUEL O. CLARK, JR., 
Assistant Attorney General .] 

SEWALL KEY, 

J. LOUIS MONARCH, 
ANDREW D. SHARPE, 

LEE A. JACKSON, 

Special Assistants to the At¬ 
torney General. 

EDWARD M. CURRAN, 

United States Attorney. 
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12 Endorsed: Filed Jul 2 1940 Charles E. Stewart, 
Clerk 

Points and Authorities in Opposition to the Motion to 

Dismiss 

The Respondent’s Memorandum of Points and Authori¬ 
ties in support of the Motion to Dismiss was divided into 
two parts, the first part being a statement of the facts. 
The facts, as stated by the respondent, insofar as they 
agree with the Petition filed, are correct; and the statement 
in Footnote #1 is correct also. The decision was entered 
on Julv 24, 1939. The thirtv da vs in which the Commis- 
sioner, under Rule 19 of the Rules of the Board of Tax 
Appeals, could have applied for reconsideration expired on 
August 23, 1939. He filed no Motion for Reconsideration 
within such time. It is true, however, that on September 
8, 1939, and out of time , the respondent did file a Motion 
for Reconsideration and to vacate. 

After the respondent’s Motion to Vacate was filed the 
Board of Tax Appeals gave no indication that it entertained 
the motion, and did not vacate its decision. The decision 
having been entered on July 24, 1939, and the time for not¬ 
ing an appeal to the United States Circuit Court expiring 
on October 24, 1939, the Board’s decision became final on 
October 24,1939, and thereafter the Board had no power to 
vacate it. 

13 And to quote the Board of Tax Appeals, itself: 

“* * * Our decision then became final, and we no longer 
had any jurisdiction with respect to it. Congress thus 
having prescribed the time within which our decisions shall 
become final, we are without authority in any way to mod¬ 
ify or enlarge the time. Any action taken by us with re¬ 
spect to our decision in this proceeding after the expiration 
of the period fixed by the law is of no force and effect and 
therefore is not binding on either party. * # *” 

Appeal of St. Petersburg Land & Loan Co., 26 B. T. A., at 
page 532. 

II 

(a) 

Respondent’s second proposition is that the relator has 
a complete, adequate, and exclusive remedy by appeal. But 
such is not the case. 
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The respondent states on page 3 of its memorandum of 
points and authorities: 

“The relator’s theory apparently is that the Board of Tax 
Appeals lost jurisdiction of the proceeding then penciling 
before it prior to April 4,1940, on which date the Board en¬ 
tered an order vacating an earlier decision which had al¬ 
lowed the relator’s claim for a refund of an overpayment 
of taxes.” 

Yes, that is the relator’s position, and that position is 
sound. 

The Board of Tax Appeals, itself, has so ruled in other 
cases. It has, itself, declared that three months after enltry 
of its decision it loses all jurisdiction of a tax case. (See 
Part I of this memorandum). The Board of Tax Appeals 
and the relator agree in this. Only the Attorney Genejral 
disagrees. 

Said the Board of Tax Appeals in Garden City 
Feeder Company, 27 B. T. A. 1132, at page 1144 ^nd 


14 


1145: 


“But it is further urged that we lack authority to granjt a 
new trial in any proceeding before us wherein we have en¬ 
tered our decision, for the reason that it has then y)as^ed 
beyond our control and we become functus officio and with¬ 
out power to entertain further motions respecting the pro¬ 
ceeding. The rule that, after the term has ended, all filial 
judgments pass beyond the control of the rendering court, 
although under its control during the terms, is well estab¬ 
lished and needs no extended citation. New England Fur¬ 
niture & Carpet Co. v. Willcuts, 55 Fed. (2d) 983. Its pur¬ 
pose is to promote a termination of controversy; to fix| a 
time when the trial court may be done with the case. This 
Board has no terms, hut the time when its decisions become 
final is fixed by statute. (Sec. 1005, Revenue Act of 192(5) 
Until such time arrives it seems clear that ive retain control 
of our decisions and may for good cause, vacate or amend 
them. * * *” [Italics ours.] | 

And such time (October 24,1939) came and went in the case 
at bar without any action on the part of the Board. 

Again, in the Appeal of ,J. 8. Rippel <0 Company , 3(5 
B. T. A. 789, at page 790, the Board of Tax Appeals said: 
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“It is well settled that the Board is a tribunal of limited 
authority and jurisdiction, and where the statute provides 
that our decisions shall , under certain circumstances, be¬ 
come final, we have no power to reopen and change them 
trhen such finality has taken place.” [Italics ours]. 

And in the Appeal of St. Petersburg Land & Loan Com¬ 
pany, 26 B. T. A. 530, at pages 532 and 533, the matter is 
fully covered: 

“In view of the specific provisions of the statutes quoted 
above, the determination of any question relating to the pe¬ 
titioner’s tax liabilities for the years in controversy under 
the facts and proceedings presented by this record 
15 passed from our hands upon the expiration of a pe¬ 
riod of six* months from September 16, 1929. Our 
decision then became final, and we no longer had any juris¬ 
diction with respect to it. Congress thus having prescribed 
the time within which our decisions shall become final, we 
are without authoritv in any wav to modifv or enlarge the 
time. Anv action taken bv us with respect to our decision 
in this proceeding after the expiration of the period fixed 
by the law is of no force and effect and therefore is not 
binding on either party. Accordingly our order inadver¬ 
tently entered August 26, 1930, wherein it was stated that 
the order of dismissal entered by us on September 16, 1929, 
was revoked and set aside and the proceeding restored to 
the general calendar for hearing in due course, was in error 
and was ineffective for the purpose staled therein. At the 
time of the entry of the order on August 26, 1930, our 
decision had been final for more than five months. Clearly, 
we did not have jurisdiction to take the action purported to 
be taken by the order, or any other action with respect to 
the determination of the petitioner’s tax liability. The 
order of August 26, 1930, and all proceedings thereafter 
were, therefore, null and void and of no effect. Final or¬ 
der having been entered September 16, 1929, there is no 
occasion for any further order at this time.” 

(b) 

The respondent contends that if there is any other rem¬ 
edy the writ of Prohibition will not issue. That does not 


Three (3) months, now. 
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I 

I 

seem to be particularly material here, since there is no 
other remedy in this case, but that principle of law does 
not necessarily obtain. 

16 In Porter v. Gardner , 51 App. D. C. 154, the Courjt 
of Appeals allowed a writ of Prohibition, notwith¬ 
standing the fact that there was a right to appeal. Thjc 
Court said: 

“It plainly appearing that the municipal court is proceed¬ 
ing beyond the limits and bounds prescribed, the writ [o|f 
prohibition] should not be withheld merely because this 
court, in the exercise of its discretion, might grant a writ 
of error to the municipal court, after an unnecessary pro¬ 
ceeding there. * *” 

The rule applies with added force in the case at bar. Why 
should the relator be forced to the great expense of an ap¬ 
peal to the First Circuit with the attendant work and ex¬ 
pense just because the Board of Tax Appeals exceeded itjs 
authority, when the whole matter can be speedily settled 
here without cost or delay? 

(c) I 

The respondent recognizes the fallacy in his position a|s 
taken above, and, on page 3, argues that since the writ r|f 
Mandamus will not issue where there is a right of appeal, 
then it follows that a writ of Prohibition will not issue where 
there is a right of appeal. The argument is so fallacious 
that it needs no further comment than to point out tlnjd 
the rules for Mandamus and Prohibition are different. 

Among the cases cited by respondent in support of this 
theorv is 

United States Board of Tax Appeals v. United States ex r<\l. 
M eC and less, 58 App. D. C. 22, 26 F.(2d) 1000, 100^, 

which, in addition to being a Mandamus case, arose under 
the 1024 Revenue Act which provided that any one ag¬ 
grieved hv the conduct of his case before the Board of Ti^x 
Appeals could pay Ihe tax and sue to recover it back. Simfee 
the Revenue Act of 1026, no such right has existed. 

17 (d) i 

I 

Respondent suggests that if the writ here prayed for lie 
denied, the relator can appeal and raise the question hefe 
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sought to be decided on such appeal. Such is not the case. 
The respondent overlooks the fact that the decision of the 
Board of Tax Appeals in this case, from which an appeal 
could have been taken, was entered on July 24, 1939, and 
became final on October 24, 1939. Respondent also over¬ 
looks the fact that the decision was in favor of the relator, 
and that the Government failed to appeal. The respondent 
ignores the fact that the new “decision” which the Board 
will enter if this writ of Prohibition does not issue, will be 
extra-legal, as being contrary to law, and after the Board 
of Tax Appeals has lost jurisdiction of the case, and that 
such “decision” could not be made the basis for an appeal 
to the Circuit Court. The relator would indeed be in an un¬ 
tenable position before the Court of Appeals, coming there 
on appeal from a “decision” which it, in its appeal, would 
contend was void. 

(e) 

In support of his bare statement to the effect that the re¬ 
lator has a remedy by appeal, and that Prohibition will not 
lie, the respondent cites the case, In re John Thomas Smith , 
decided April 24,1940, by the Second Circuit. This case not 
only does not support the respondent’s position, but does 
support the position of the relator. 

John Thomas Smith, instead of filing his writ of Prohibi¬ 
tion in the District Court of the United States for the Dis¬ 
trict of Columbia, undertook to file it in the Second Circuit, 
and that Court would not hear it. He chose the wrong 
Court. 

18 But the facts of the John Thomas Smith case differ 
materially from those of the case of the relator. In 
the Smith case , the Board of Tax Appeals entered its de¬ 
cision on October 31, 1939, and, upon reconsideration, va¬ 
cated that decision on January 18, 1940. In the Smith case, 
then, the order vacating the decision was entered within 
eighty (80) days after the decision and well before the de¬ 
cision would have become final. As a result, the Board never 
lost jurisdiction of the Smith case, and the only point that 
could have been raised there was whether or not the late 
filing of a motion for reconsideration was fatal. 

In the case at bar, the decision was entered on July 24, 
1939, and on September 9, 1939, and out of time, the Com¬ 
missioner filed a motion for reconsideration. Thus far, the 
two cases are parallel. 
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But in the instant case, the Board of Tax Appeals did 
not vacate its decision within the three months, but jal- 
lowed the three months to go by, and the decision to be¬ 
come final. In this particular the two cases are entirely 
different. j 

In the Smith case, the Board of Tax Appeals retainjed 
jurisdiction of the case, and in the instant case the Boalrd 
of Tax Appeals lost jurisdiction. 

(f) j 

In support of respondent’s contention that filing of a mo¬ 
tion for reconsideration prevents the decision from becom¬ 
ing final at the time prescribed by law, the respondent citj?s 
three old cases, all of which were based on a Board prac¬ 
tice now abandoned, and all of which grew out of the vei[v 
flaw in Board procedure that was cured by Rule 19 of tlje 
Board of Tax Appeals. These cases are: 

19 Helvering v. Continental Oil Co., 63 App. D. C. 5, 6(8 
F. (2d) 750; 

Burnet v. Lexington Ice <& Coal Co., 62 F.(2d) 906 (C. C. A. 

4th); and 

Griffiths v. Commissioner . 50 F.(2d) 782 (C. 0. A. 7th). j 

It will be observed that at the time for which these casejs 
speak, there was no rule of the Board as to when a motioii 
for reconsideration should be filed, and these cases held) 
that, in the absence of a rule , a motion for reconsideration 
filed anytime up to the time the decision became final,, 
would tend to stay the proceeding. Two of these cases sugj 
gested that the Board ought not to conduct its business iii 
such loose fashion, and on the strength of these eases Rule} 
19 was promulgated by the Board of Tax Appeals. 

“The Board of Tax Appeals has apparently not adopted! 
rules specifically dealing with rehearings or motions to va-i 
cate (although it is apparent to us that it should do so), butj 
such petitions and motions are often filed with the Boardj 
and are received and acted upon just as in this case. In! 
the absence of a rule we are of the opinion that the motion 
to vacate was filed in time, and that its filing prevented the 
decision of the Board from becoming final until the motion 
to vacate was passed upon. Were this not the proper rule, 
it is conceivable that a petition for a rehearing or a mo- 
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tion to vacate might be pending before the Board of Tax 
Appeals when the petition for review would have been al¬ 
ready filed in a higher court; a situation not consistent 
with the usual rule governing procedure of appeals.” 

Burnet v. Lexington Ice & Coal Co., 62 F.(2d) 906 (C. C. A 
4th), at page 908-909. 

20 “* * This practice was in itself a general rule, and, 
while we are in accord with a suggestion made in the 

opinion in Burnet v. Coal Co., supra, that it is desirable 
more formal rules fixing the time and conditions under 
which applications for rehearing may be made should be 
adopted and announced, we do not think failure to do this, 
in the circumstances shown here, is fatal to the exercise of 
the right.” 

Helve ring v. Continental Oil Co., 63 App. D. C. 5, 68 F.(2d) 
750, at page 753. 

The respondent, in citing these cases, has ignored the 
current cases that really bear upon the subject. The more 
recent cases clearly indicate that the Board of Tax Ap¬ 
peals, itself, now admits that after the three months pre¬ 
scribed by statute have passed, and the decision has not 
been vacated, the Board loses jurisdiction of the case. 

Ill 

To summarize, the facts of this case are that (1) the de¬ 
cision was entered, (2) a motion for reconsideration was 
filed out of time, (3) the Board gave no indication that it 
would consider that motion, (4) the period in which an ap¬ 
peal could have been filed expired, and the Board lost juris¬ 
diction of the case, and (5) thereafter , the Board under¬ 
took to revive the case by assuming to grant the respond¬ 
ent’s motion for reconsideration, long after the case was 
beyond the Board’s control. 

The Board of Tax Appeals itself has ruled that it cannot 
do this. ( Appeal of St. Petersburg Land & Loan Com¬ 
pany, 26 B. T. A. 530.) 

21 It should be pointed out that the motion for recon¬ 
sideration was directed only to a refund of approxi¬ 
mately eight hundred dollars found to be due the taxpayer 
(relator) in the decision entered July 24, 1939. That de¬ 
cision, however, not only involved the eight hundred dollar 
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refund, but also between five and six thousand dollars iin 
alleged deficiencies as well. All the points involved in tjhe 
case were decided in favor of the relator, and, in due tinjie, 
the decision became final, and the Government’s right jof 
appeal was lost. 

Hence, as the matter now stands, the situation is this: j 

The Government lost the case before the Board and djid 
not appeal. The taxpayer (relator) won the case before 
the Board and did not need to appeal. The Government 
then, on a belated motion, succeeded in having the ca^e 
“reopened” by the Board, which in the meantime has lo^st 
jurisdiction. The Board then promulgated a new “opin¬ 
ion” purporting to reverse itself on the question of ti|ie 
eight hundred dollar refund but making no mention of the 
other questions decided in its “original” opinion. And up- 
less this honorable Court grants the writ of Prohibition 
sought here, the Board will, contrary to law and without 
authority to do so, “enter a new decision” in accordance 
with this “new opinion”. Now, unless this honorable 
Court affords relief, the result of all this w T ill be that tlie 
relator, which won its case will be forced to “appeal” froin 
a “new decision”, which relator would contend was unlaw¬ 
ful and, therefore, was no decision; while the Governmenjt, 
which lost its case and did not appeal, might be able to raisje 
the other points involved in the case before the Board ojf 
Tax Appeals and without any expense have the benefit df 
an appeal to which it has waived its rights. It is mani¬ 
festly unjust that the taxpayer (relator) should, through 
no fault of its own, be forced to bear the burden and the ex¬ 
pense of the Government’s appeal because the respondent 
has exceeded its jurisdiction and authority. 

22 IV 

Appeal does not lie from this “decision” of the Boarcl, 
for the appeal should have been taken from the original 
decision, which the Board has illegally attempted to vacate. 

Those sections of the law concerning appeal (Sections 
1141 and 1142) cited by the respondent, do not refer to an 
abortive extra-legal decision, but refer to the real decision 
of the Board of Tax Appeals. Section 1142 requires thalj 
the appeal shall be filed within three months of the entry of 
the decision. The decision was entered on July 24,1939, no 


i 


i 
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appeal was filed, and it is now too late. Were this not the 
rule, Board cases would never be settled and could be re¬ 
opened at any time. 

V 

The Board of Tax Appeals, itself, recognizes that after 
entry of the decision, no timely motion for reconsideration 
having been filed, it loses jurisdiction of the case within 
three months after the entry of the decision. And the 
Board of Tax Appeals has adopted the practice of vacat¬ 
ing its decisions in proper cases before the three months 
have passed, in order that it might retain jurisdiction of 
the case. 

In the John Thomas Smith case, that the respondent 
cites, the Board of Tax Appeals did exactly that, but in 
the case at bar the Board did not vacate the decision, and it 
became final. Long after the Board lost jurisdiction of 
this case it attempted this extra-legal conduct concerning 
which the relator complains, and in regard to which Pro¬ 
hibition is the only adequate remedy. 

Conclusion 

It is respectfully submitted that if this honorable Court 
should grant the respondent’s motion to dismiss this case, 
a hardship would be worked upon the relator and an in¬ 
justice done, wherefore it is prayed that respondent’s mo¬ 
tion be denied. 

Respectfully submitted, 

H. P. COCHRAN 
909 Colorado Bldg., 

Wash., D. C. 

Attorney for relator. 

23 Endorsed: Filed Oct 16 1940 Charles E. Stew¬ 
art, Clerk 

Order 

Upon consideration of the motion of the respondent to 
dismiss the complaint herein, of the memoranda of points 
and authorities submitted with respect thereto, and of the 
argument of counsel thereon, it is, by the Court, this 16th 
dav of October, 1940, 
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Ordered that the complaint herein be and the same hereby 
is dismissed. 


BOLITHA J. LAWS 
Justice. 


No objection as to form. 

Appeal noted in Open Court 
H P COCHRAN 

Attorney for the Relator 


24 Endorsed: Filed Nov 4 1940 Charles E. Stdw- 
art, Clerk 


Notice of Appeal 

i 

Notice is hereby given this 4th day of November, 1940, 
that the plaintiff, Denholm & McKay Company hereby ap¬ 
peals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered pn 
the 16th dav of October, 1940 in favor of the defendant, 
U. S. Board of Tax Appeals against said Plaintiff, Denholm 
& McKay Company 

IIOWE P. COCHRAN Na 2793 
Attorney for 

Plaintiff, DENHOLM & McKAY COMPANY 
Memoranda 

December 10-1940. 

Cost bond ($250.00) on appeal of Plaintiff—filed. 


December 13-1940. 

i 

Order extending time for filing record on appeal for 90 
davs—filed. 

25 Endorsed: Filed Dec 13 1940 Charles E. Ste\v- 
art, Clerk 

Designation of Record on Appeal 

Comes now the relator and designates as tile contents of 
the record on appeal the following papers: 

1. Complaint 

2. Motion to Dismiss 


i 

i 

I 

i 

i 

i 
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3. Memorandum of Points and Authorities in Support 
of Respondent’s Motion to Dismiss 

4. Points and Authorities in Opposition to the Motion to 
Dismiss 

5. Order granting Motion to Dismiss 

Respectfully submitted, 

HOWE P. COCHRAN 
Attorney for the Relator 
909 Colorado Building 
Washington, D. C. 

26 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 25, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, and in compliance with Rule 75(g) of 
Rules of Civil Procedure for the District Courts of the 
United States, in cause No. 7294, Civil Action, wherein 
United States of America, ex rel. Denholm and McKay 
Company, is Relator, and United States Board of Tax Ap¬ 
peals, is Respondent, as the same remains upon the files 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 13th day of January, 1941. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7817 U. S. A. ex rel. Den¬ 
holm and McKay Company, Appellant, vs. U. S. Board 
of Tax Appeals. United States Court of Appeals for the 
District of Columbia Filed Jan 28 1941 Joseph W. Stew¬ 
art, Clerk 
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The appellant here, relator below, files this, its brief, in' 
support of its appeal. 

JURISDICTIONAL STATEMENT. 

This is an appeal from a final order of the District Court; 
of the United States for the District of Columbia, entered on j 
October 16,1940 (R. 18), the appeal having been duly noted 
November 4,1940 (R. 19). 

The jurisdiction of the Court below rested on Title 18,1 
Chapter 3, Sections 43, 44 and 57 of the Code of the District j 
of Columbia. 

The jurisdiction of this Court rests on Title 18, Chapter ] 
2, Section 26 of the Code of the District of Columbia. 
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STATEMENT OF THE CASE. 

Short Statement. 

This was a suit by Denholm and McKay Company, as 
relator, praying for a writ of prohibition to the United 
States Board of Tax Appeals forbidding that Board from 
extra-legally entering a new order in the case of Denholm 
and McKay Company v. Commissioner of Internal Revenue, 
Docket No. 89,606, in place of the decision of that Board, 
entered on July 24,1939, which has become final, after which 
the Board lost jurisdiction of the case. 

Facts. 

The Denholm and McKay Company is a corporation or¬ 
ganized under the laws of the Commonwealth of Massachu¬ 
setts, with its principal place of business at Worcester, 
Massachusetts (R. 1-2). 

On or about April 2,1937, the Denholm and McKay Com¬ 
pany received a letter showing a deficiency in income taxes 
for the year ended January 31, 1935, the said letter having 
been written under authority of Section 272 of the Revenue 
Act of 1934, 1 and being dated April 1, 1937 (R. 2). 

Thereafter, and within 90 days of April 1,1937, that is to 
say, on June 24, 1937, the Denholm and McKay Company 
filed a petition to the U. S. Board of Tax Appeals, as it had 
a right to do. 1 The petition contained specific prayers for 
relief, and a general prayer for whatever relief was meet 
and proper in the circumstances of the case (R. 2). 

The petition was received by the Board of Tax Appeals 
and docketed under No. 89,606 (R. 2). 

i Revenue Act of 1934, Section 272. Procedure in General. 

(a) Petition to Board of Tax Appeals—If in the case of any taxpayer, 
the Commissioner determines that there is a deficiency in respect of the 
tax imposed by this title, the Commissioner is authorized to send notice 
of such deficiency to the taxpayer by registered mail. Within 90 days 
after such notice is mailed (not counting Sunday or a legal holiday in the 
District of Columbia as the ninetieth day), the taxpayer may file a peti¬ 
tion with the Board of Tax Appeals for a redetermination of the deficiency. 
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Thereafter, and on July 2, 1937, the Commissioner of In¬ 
ternal Revenue answered the petition (R. 2). 

Thereafter, and on May 7, 1938, the Denholm and McKgy 
Company filed an amended petition to the Board of Tax 
Appeals, which amended petition contained a general prayer 
for whatever relief was proper, including a prayer for a 
refund of taxes overpaid, that being proper under the cir¬ 
cumstances of the case (R. 3). 

The amended petition was accepted by the Board of Tax 
Appeals without question (R. 3). 

Thereafter, and on June 25, 1938, the Commissioner df 
Internal Revenue answered the amended petition, and ip 
his answer raised no question as to the right of the Denholifi 
and McKay Company to amend its petition, and more par¬ 
ticularly raised no question as to the time of the amende 
ment or as to the statute of limitations (R. 3). 

Thereafter, and on or about September 22,1938, the Com ¬ 
missioner of Internal Revenue and the Denholm and McKay 
Company entered into a stipulation of facts covering all of 
the facts involved in the case before the Board of Tax Ap-i 
peals, and on that same day, September 22, 1938, the case, 
was submitted to the Board of Tax Appeals upon the agreedj 
stipulation of facts (R. 3). I 

Thereafter, and on April 14, 1939, the Board of Tax Ap-i 
peals handed down an opinion, deciding every issue con-; 
tained in the petition and amended petition in favor of the | 
Denholm and McKay Company (R. 3). 

Thereafter, and on May 26, 1939, the Commissioner of! 
Internal Revenue filed with the Board of Tax Appeals as j 
provided by its rules 2 a computation pursuant to the Board’s j 
determination of the issues, showing therein that a refund 
was due the Denholm and McKay Company in the amount of 
$821.37 (R. 3). | 

Thereafter, and on June 5, 1939, the Commissioner of ; 
Internal Revenue undertook to withdraw the computation 

2 Rule 50. Rules of Practice before the United States Board of Tax Appeals, j 
see Appendix A. 
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that he had filed, which showed a refund due the Denholm 
and McKay Company of $821.37 (R. 3). 

Thereafter, and on July 5,1939, a hearing was had at the 
Board of Tax Appeals on the attempt of the Commissioner 
of Internal Revenue to withdraw his computation, and, fol¬ 
lowing the hearing, the Board ruled in favor of the Denholm 
and McKay Company, and against the Commissioner of In¬ 
ternal Revenue (R. 3). 

Thereafter, and on July 24, 1939, the Board of Tax Ap¬ 
peals entered its order allowing a refund of $821.37 to the 
Denholm and McKay Company, and this order became the 
decision of the Board of Tax Appeals as provided in Section 
1117 (c) of the Internal Revenue Code. 3 

3 Internal Revenue Code, Section 1117. Reports and Decisions. 

(c) Date of Decision.—A decision of the Board (except a decision dis¬ 
missing a proceeding for lack of jurisdiction) shall be held to be rendered 
upon the date that an order specifying the amount of the deficiency is 
entered in the records of the Board. * # * 

See also: 

Revenue Act of 1934, Section 272. Procedure in General. 

(h) Final Decisions of Board.—For the purposes of this title the date 
on which a decision of the Board becomes final shall be determined ac¬ 
cording to the provisions of section 1005 of the Revenue Act of 1926. 

Revenue Act of 1926, Section 1005. Date on Which Board’s Decision 
Becomes Final. 

(a) The decision of the Board shall become final— 

(1) Upon the expiration of the time allowed for filing a petition for 
review, if no such petition has been duly filed within such time; or * # * 

Revenue Act of 1926, Section 1001. Court Review of Board’s Decision. 

(a) The decision of the Board rendered after the enactment of this Act 
(except as provided in subdivision (j) of section 283 and in subdivision 
(h) of section 318) may be reviewed by a Circuit Court of Appeals, or 
the Court of Appeals of the District of Columbia, as hereinafter provided, 
if a petition for such review is filed by either the Commissioner or the 
taxpayer within six months after the decision is rendered. 

Revenue Act of 1926, Section 906. Organization and Procedure. 

(d) A decision of the Board shall be held to be rendered upon the 
date that an order specifying the amount of the deficiency is entered in 
the records of the Board. If the Board dismisses a proceeding and is 
unable from the pleadings to determine the amount of the deficiency de¬ 
termined by the Commissioner, an order to that effect shall be entered in 
the records of the Board, and the decision of the Board shall be held to 
be rendered upon the date of such entry. 
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Thereafter the Commissioner of Internal Revenue elected 
not to take an appeal to the Circuit Court of Appeals, asj he 
was permitted to do by the Internal Revenue Code. 4 

The decision of the Board remained upon the records bnd 
the three months period, at the end of which the decision of 
the Board by statute becomes final, expired on October (24, 
1939. 5 | 

Long after October 24,1939, on which date the decision of 
the Board became final, and on April 4, 1940, the Boardjof 
Tax Appeals attempted to vacate its decision. 

This attempt to vacate its decision was not only m^de 
after the decision of the Board became final, but was majde 
without giving the Denholm and McKay Company’ an oppor¬ 
tunity to be heard (R. 4). 

The Board used, as its excuse for its action, a statement 
that the tax, the refund of which it had approved, was p^id 
more than three years before the filing of the amended peti¬ 
tion. But that is a question of fact upon which the Board 
had heard no evidence, and the Board did not know when tlie 
tax was paid (R. 4). 

The Board of Tax Appeals has rules, and one of its rulles 

is that a petition for reconsideration must be made within 

30 days after the entry of the decision. 6 
_' * i 

4 Internal Revenue Code, Section 1142. Petition tor Review. 

I 

The decision of the Board rendered after February 2(5, 1926 (except 
as provided in subdivision (j) of section 2S3 and in subdivision (h) Of 
section 318 of the Revenue Act of 1926, 44 Stat. 65, 83, relating to head¬ 
ings before the Board prior to February 26, 1926) may be reviewed by! a 
Circuit Court of Appeals, or the United States Court of Appeals for tjie 
District of Columbia, as provided in section 1141, if a petition for such 
review is filed by cither the Commissioner or the taxpayer within three 
months after the decision is rendered, or, in the case of a decision 
rendered on or before Juno 6, 1932, within six months after the decision 
is rendered. 

s Internal Revenue Code, Section 1142 (see footnote 4). 

« Rule 19, Rules of Practice before the United States Board of Tax Appeals: 

i 

“Motions must be timely. * * * 

“Motions for rehearing, reconsideration, further hearing, and the liki?, 
to be considered timely, shall be made within 30 days after promulgation 
or entry of the report. 

“Motions to vacate, correct, or revise a decision of the Board, to bje 
considered timely, shall be made within 30 days after entry of the de¬ 
cision. * ’ 
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No motion for reconsideration was filed in the Denholm 
and McKay Company case within 30 days of the entry of 
the decision. (R. 3) 

The Commissioner of Internal Revenue did tardily file a 
motion for reconsideration. This was done on September 
8, 1939, whereas the time in which it could have been filed 
had expired on August 24, 1939. (R. 4) 

The Board did not vacate its decision which it entered on 
July 24, 1939, at any time within the three months period 
allowed by law, thereby to prevent its becoming final. As 
a result it became final on October 24, 1939. (R. 3-4) 

When the appellant learned that the Board of Tax Ap¬ 
peals was threatenng to issue a new order reversing its 
decision which had become final, and to do this after it had 
lost jurisdiction of the case, appellant filed this suit in the 
Court below. (R. 1-4) 

The Board filed a motion to dismiss the complaint. (R. 5) 

The Court below allowed the motion, and dismissed the 
complaint, whereupon this appeal was taken. (R. 18-19) 

Statement of Points. 

This case involves one main issue and two collateral is¬ 
sues. 

The main issue is: Can the Board of Tax Appeals va¬ 
cate its decision after it has become final, and enter in its 
place a new and different one? 

The collateral issues are: (1) Assuming, but not admit¬ 
ting, that the Board of Tax Appeals had a right to vacate 
its decision after it had become final and enter a new one 
in its stead, can it do so without granting the petitioner in 
that case a hearing; and (2) can it do so upon alleged new 
facts material to the vacating of the old decision and the 
entering of the new decision, when those alleged new facts 
are not in evidence and are not admitted? 
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ARGUMENT. 

Summary of Argument. 

1. The Board of Tax Appeals, a Federal administrative 
bureau, has jurisdiction, under certain circumstances,! to 
hear and decide tax cases, but loses that jurisdiction when 
its order becomes final, which is three (3) months after 
entry, no appeal being filed. The order in the instant case 
became final. 

Thereafter, the Board threatened to reopen the case and 
reverse itself. j 

It cannot do this. j 

2. The Board, seeking to recapture jurisdiction and t e - 
verse itself, relies on new “facts” not of record and i}ot 
admitted. 

I 

3. The Board has failed to grant a hearing on its “Re¬ 
opening”. 5 

4. The Board itself, in numerous decisions, has held thht 

it has no jurisdiction of a matter after its decision has be¬ 
come final. 5 

Argument. 

The United States Board of Tax Appeals is a Federal 
administrative bureau, whose powers and duties are deter¬ 
mined by statute. The right of the Board to redetermipe 
the tax liability of a taxpayer begins when, pursuant to a 
deficiency notice, the taxpayer files a petition with the 
Board, and it ends (no appeal having been noted) thr^e 
months after the entry of the Board’s order. 

Before a deficiency letter has been sent and a petition 
filed with the Board, the Board has no jurisdiction what¬ 
ever over the affairs of any taxpayer; and when the 3 
months period following the entry of the decision has beeu 
allowed to elapse, the Board loses jurisdiction of the cas^ 
forever. I 

In the case at bar, no appeal was taken, the three month^ 
period elapsed, and the Board lost jurisdiction of the case. 

It is true that the Commissioner, under Rule 19, coulq 
have asked for a reconsideration within 30 days after the> 
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entry of the order, but he did not do so. It is true that the 
Commissioner (within the three months) might have filed 
a motion for leave to file a motion for reconsideration out 
of time, but he did not do so. In either event, the Board of 
Tax Appeals, in order to retain jurisdiction of the case and 
prevent its decision becoming final, would have had to va¬ 
cate its decision. 

It is admitted that, had the Board for any proper rea¬ 
son vacated its decision within the 3 months period, the 
decision of the Board would not have become final on Oc¬ 
tober 24,1939. 

This all comes down to one simple statement: The Com¬ 
missioner of Internal Revenue could have done numerous 
things to prevent the Board from losing jurisdiction of the 
case, but he did not do them. The Board could have done 
numerous things to retain jurisdiction of the case, but it did 
not do them. The result is that the Board lost jurisdiction 
of this case on October 24, 1939, and nothing can revive 
such jurisdiction. 

It follows that the Board cannot now and could not at 
any time after October 24,1939, rescind or change its order. 

The Court below erred in failing to grant the writ, for 
the Board ought to be prevented from indulging in such 
extra-legal transactions. 

Because the above is such a clear-cut proposition of law 
the appellant touches but lightly on the next two proposi¬ 
tions : The Board has undertaken to reverse itself upon an 
alleged new fact not of record, one which is not admitted. 
That, too, is fatal. Moreover, the law requires that the tax¬ 
payer be given a hearing ; 7 yet the taxpayer w r as not heard 
upon the issues on which the Board seeks to reverse itself. 

7 Revenue Act of 1926, Section 907. 

(a) Notice and an opportunity to be heard shall be given to the taxpayer 
and the Commissioner and a decision shall be made as quickly as prac¬ 
ticable. * * * 

Internal Revenue Code, Section 1116. Hearings. 

Notice and opportunity to be heard upon any proceeding instituted be¬ 
fore the Board shall be given to the taxpayer and the Commissioner. * * * 
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The vice of this situation is apparent when it is observed 
that under the Board’s position as taken here it could—[five, 
ten or twenty years hence—reopen any case, on “facts” 
not of record, without a hearing, and determine tax deficien¬ 
cies of any size, against which the taxpayer would have no 
remedy. | 

The appellant does not wish to burden the Court unduly 
with too many authorities, but thinks it not amiss to p ! pint 
out that the Board of Tax Appeals itself has repeatedly 
admitted that it is without jurisdiction after its order ! has 
been filed and the statutory period has elapsed without 
appeal. 

In the Appeal of J. S. Rippel d Company, 36 B. Tj A. 
789, at page 790, the Board of Tax Appeals said: 

i 

“It is well settled that the Board is a tribunal of lim¬ 
ited authority and jurisdiction, and where the staiyte 
provides that our decisions shall, wider certain circum¬ 
stances, become final, use have no power to reopen find 
change them when such finality has taken place.” [Ital¬ 
ics ours.] 

J i 

And in the Appeal of St. Petersburg Land & Loan Com¬ 
pany, 26 B. T. A. 530, at pages 532 and 533, the matted is 
fully covered: j 

i 

“In view of the specific provisions of the statuses 
quoted above, the determination of any question relat¬ 
ing to the petitioner’s tax liabilities for the years jin 
controversy under the facts and proceedings presented 
by this record passed from our hands upon the expira¬ 
tion of a period of six s months from September 16,1929. 
Our decision then became final, and we no longer hgd 
any jurisdiction with respect to it. Congress thus help¬ 
ing prescribed the time within which our decisions shgll 
become final, we are without authority in any way to 
modify or enlarge the time. Any action taken by ijis 
wfith respect to our decision in this proceeding after 
the expiration of the period fixed by the law is of rio 


* Three (3) months now. 



10 


force and effect and therefore is not binding on either 
party. Accordingly our order inadvertently entered 
August 26, 1930, wherein it was stated that the order 
of dismissal entered by us on September 16, 1929, was 
revoked and set aside and the proceeding restored to 
the general calendar for hearing in due course, was in 
error and was ineffective for the purpose stated 
therein. At the time of the entry of the order on 
August 26, 1930, our decision had been final for more 
than five months. Clearly, we did not have jurisdiction 
to take the action purported to be taken by the order, 
or any other action with respect to the determination 
of the petitioner’s tax liability. The order of August 
26, 1930, and all proceedings thereafter were, there¬ 
fore, null and void and of no effect. Final order having 
been entered September 16, 1929, there is no occasion 
for any further order at this time. [Italics ours.] 

The Board of Tax Appeals discussed this matter in Gar¬ 
den City Feeder Company, 27 B. T. A. 1132, at page 1144 
and 1145, and said: 

“But it is further urged that we lack authority to 
grant a new trial in any proceeding before us wherein 
we have entered our decision, for the reason that it has 
then passed beyond our control and we become functus 
officio and without power to entertain further motions 
respecting the proceeding. The rule that, after the 
term has ended, all final judgments pass beyond the 
control of the rendering court, although under its con¬ 
trol during the term is well established and needs no 
extended citation. New' England Furniture & Carpet 
Co. v. Will cuts. 55 Fed. (2d) 983. Its purpose is to 
promote a termination of controversy; to fix a time 
when the trial court may be done with the case. This 
Board has no terms, hut the time when its decisions 
become final is fixed by statute. (Sec. 1005, Revenue 
Act of 1926) Until such time arrives it seems clear 
that we retain control of our decisions cmd may, for 
good cause, vacate or amend them. * • * [Italics ours.] 
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CONCLUSION. 

I 

It is respectfully represented that the Board of Tax (Ap¬ 
peals is threatening to go outside of its jurisdiction to \s[ork 
an injury on the appellant, and the Court below erred in 
failing to grant the writ. 


Respectfully submitted, 


Of Counsel: 

Margaret F. Luers. 


Howe P. Cochran 
909 Colorado Building 
Washington, D. C. 
Attorney for AppeUmt 
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APPENDIX “A”. 

RULE 50.—COMPUTATIONS BY PARTIES FOR 
ENTRY OF DECISION.—Where the Board has promul¬ 
gated or entered its opinion determining the issues in a 
proceeding, it may withhold entry of its decision for the 
purpose of permitting the parties to submit computations 
pursuant to the Board’s determination of the issues, show¬ 
ing the correct amount of the deficiency or overpayment to 
be entered as the decision. If the parties are in agreement 
as to the amount of the deficiency or overpayment to be 
entered as the decision pursuant to the report of the Board, 
they or either of them shall file promptly with the Board an 
original and two copies of a computation showing the 
amount of the deficiency or overpayment and that there is 
no disagreement that the figures shown are in accordance 
with the decision of the Board. The Board will then enter 
its decision. If, however, the parties are not in agreement 
as to the amount of the deficiency or overpayment, to be 
entered as the decision, in accordance with the report of 
the Board, either of them may file with the Board a com¬ 
putation of the deficiency or overpayment believed by him 
to be in accordance with the report of the Board. The 
clerk will serve a copy thereof upon the opposite party, 
will place the matter upon the calendar for argument in due 
course, and will serve notice of the argument upon both 
parties. If the opposite party fails to file objection, ac¬ 
companied by an alternative computation, at least five days 
prior to the date of such argument, or any continuance 
thereof, the Board may enter decision in accordance with 
the computation already submitted. If in accordance with 
this rule computations are submitted by the parties which 
differ as to the amount to be entered as the decision of the 
Board, the parties will be afforded an opportunity to be 
heard in argument thereon on the date fixed, and the Board 
will determine the correct deficiency or overpayment and 
enter its decision. 

Any argument under this rule will be confined strictly to 
the consideration of the correct computation of the defi¬ 
ciency or overpayment resulting from the report already 
made, and no argument will be heard upon or consideration 
given to the issues or matters already disposed of by such 
report or of any new issues. This rule is not to be regarded 
as affording an opportunity for rehearing or reconsidera¬ 
tion. 
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In the United States Court of Appeals for the 
District of Columbia 

January Term. 1941 


No. 7817 

United States of America, ex rel. Denholm and McKay 

Company, appellant 

v. 

United States Board of Tax Appeals, appellee 


ON APPEAL PROM TJIE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


OPINION BELOW 

No opinion was delivered by the District Court. 

jurisdiction 

This is an appeal from an order of the District Court of the 
United States for the District of Columbia, dismissing a com¬ 
plaint filed by the Denholm and McKay Company seeking a 
writ of prohibition to prohibit the United States Board of Tax 
Appeals from entering any order or taking any proceeding in 
a certain case docketed with the Board. The order of the Dis¬ 
trict Court dismissing the complaint was entered October 16, 
1940. (R. 18-19.) A notice of appeal was filed November 4, 
1940. (R. 19.) The jurisdiction of this Court is conferred by 
Section 26 of Title 18 of the Code of the District of Columbia. 


(i) 
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QUESTION PRESENTED 

Whether the District Court for the District of Columbia 
properly refused to issue a writ of prohibition to prohibit the 
United States Board of Tax Appeals from entering a new deci¬ 
sion in a case where the Board had vacated an earlier decision 
subsequent to three months after the decision was entered, 
pursuant to a motion filed by the Commissioner of Internal 
Revenue more than thirty days after the decision was entered, 
but within the three months statutory period allowed for filing 
a petition for review. 

STATUTES AND OTHER AUTHORITIES INVOLVED 

The pertinent statutes and rules of the Board of Tax Ap¬ 
peals are set forth in the Appendix, infra, pp. IS—21. 

STATEMENT 

On June 13. 1940. the Denholm and McKay Company filed 
a complaint in the District Court of the United States for the 
District of Columbia, praying that that court should issue a 
writ of prohibition prohibiting the United States Board of Tax 
Appeals from entering any order or taking any action whatever 
in a certain proceeding docketed with the Board in which the 
Denholm and McKay Company had sought a redetermination 
of a tax deficiency asserted by the Commissioner of Internal 
Revenue. The allegations of this complaint (R. 1-4) may be 
summarized as follows: 

The Denholm and McKay Company is a corporation or¬ 
ganized and existing under the laws of the Commonwealth 
of Massachusetts, with its principal place of business at 
Worcester, Massachusetts. (R. 1-2.) A deficiency letter was 
issued by the Commissioner of Internal Revenue with respect 
to the taxes of the Denholm and McKay Company, and that 
company on June 24. 1937, filed a petition with the Board of 
Tax Appeals for a redetermination of the deficiency. (R. 2.) 
On May 7,1938. the company filed an amended petition which 
included a prayer for a refund. (R. 3.) On April 14, 1939, the 
Board of Tax Appeals delivered an opinion deciding all of 
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the issues in its favor. 1 (R. 3.) On July 24, 1939, the Ijtoard 
entered a decision allowing a refund of $821.37. (R. 3.) On 
September 8, 1939, the Commissioner of Internal Revenue 
filed a motion to vacate the Board’s decision. 2 On April 4, 
1940, the Board of Tax Appeals vacated its decision of July 
24, 1939, and is now threatening to issue a new decision! dis¬ 
allowing the refund. (R. 4.) 3 

The complaint alleges that the time for the Commissioner 
of Internal Revenue to move to set aside the decision of| the 

i 

Board of July 24, 1939, was thirty days, under Rule 19 of 
the Board, and that during such thirty days no motion jwas 
filed; that the decision of the Board became final on October 
24, 1939, three months after it was entered, and that the Bojard 
lost jurisdiction of the case on that date. (R. 3-4.) TThe 
complaint further alleges that the Board, in its attempt) to 
reverse itself after it had lost jurisdiction of the case, has pot 
afforded the Denholm and McKay Company a hearing, ajnd 
that its conduct is arbitrary, capricious, and illegal, and! is 
based on facts not of record and not proved. The complaint 
further alleges that the Denholm and McKay Company! is 
without a remedy at law and that the conduct of the Boatd 
works a great and irreparable hardship upon it. (R. 4.) ! 

The Board of Tax Appeals moved the court below to dis¬ 
miss the complaint because it fails to state grounds upqn 
which any relief can be granted in that Sections 1141 and 
1142 of the Internal Revenue Code provide a complete, ade¬ 
quate and exclusive remedy for review of decisions of th'q 
Board of Tax Appeals by a petition for review to a Circuit 
Court of Appeals or to this Court, and if any error has beep 
or should be committed by the Board of Tax Appeals in ret 
spect of the matter described in the complaint, such error, it 

___________ i 

1 This opinion is reported in 39 B. T. A. 7G7. 

2 The complaint alleges (R. 4) that this motion was filed more than! 

eight months prior to April 4. 11)40. This would be prior to August 4,j 
1939, or within a few days after the entry of the order of July 24, 1939. j 
It was agreed between the parties, however, in the court below, that tbe ; 
motion was actually tiled on September S. 1939. (R. G. 10). j 

3 See opinion of the Board promulgated April 30, 1940, reported in 41 j 

B. T. A. 9S6. | 
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any, can be called in question and corrected upon a petition 
to review the Board’s decision. (R. 5.) 

On October 16, 1940, the court below entered an order dis¬ 
missing the complaint. (R. 18-19.) 

SUMMARY OF ARGUMENT 

I 

The court below properly sustained the motion to dismiss 
the complaint filed in this case which seeks a writ of prohibition 
to prohibit the Board of Tax Appeals from taking any action 
in a certain proceeding before it. 

A writ of prohibition is an extraordinary legal remedy which 
is not issued as a matter of right. The wTit is not available 
as a remedy where relief may be obtained through the ordinary 
course of judicial review. 

A complete and adequate, in fact an exclusive, remedy is 
provided by Sections 1141 and 1142 of the Internal Revenue 
Code for review of decisions of the Board of Tax Appeals by a 
petition for review to the proper Circuit Court of Appeals or 
to this Court. In the present case, if any error has been com¬ 
mitted by the Board of Tax Appeals in the proceeding before 
it, that error, whether or not it be one relating to the jurisdic¬ 
tion of the Board, may be corrected upon a petition for review. 
Since relief may be obtained upon a petition for review, resort 
may not be had to a writ of prohibition. 

II 

It is unnecessary for this Court upon the present appeal to 
consider the correctness of the Board’s action in the proceed¬ 
ing before it, since decisions of the Board may be reviewed only 
upon a petition for review to the proper court, but in any event 
we submit that the appellant has failed to show that the Board 
has committed any error. 

On July 24, 1939, the Board entered a decision allowing the 
taxpayer, appellant, a refund of $821.37. On September 8, 
1939, the Commissioner of Internal Revenue filed a motion to 
vacate the Board’s decision, and on April 4, 1940, the Board 
granted the motion and vacated the decision and is now threat¬ 
ening to enter a new decision disallowing the refund. 
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Although the Commissioner’s motion to vacate was filled 
within the period allowed by statute for filing a petition for re¬ 
view, the motion was untimely under the Board’s own rules. 
The appellant contends that the untimely motion did not toll 
the running of the statutory period for seeking review, and that 
upon the expiration of that period the Board lost jurisdiction 
of the proceeding. | 

The appellant does not allege in the complaint filed in the 
court below that the Board did not in fact entertain the un¬ 
timely motion prior to the expiration of the period for reviey, 
and it appears from the Board’s own statement when it rulejd 
upon the motion (41 B. T. A. 986) that the motion was duly 
entertained. Decisions of the Board remain within its control 
until the expiration of the statutory period for filing a petition 
for review, and the Board has the power to entertain .motions 
filed within that period even though they be untimely under 
the Board’s rules. If an untimely motion be in fact enter¬ 
tained, the decision of the Board is deprived of its finality anil 
the running of the statutory period for review begins anew 
when the motion is denied, or, if granted, then upon the entry 
of a new decision. Here it must be assumed that the untimely 
motion was duly entertained by the Board and accordingly its 
original decision remained within the control of the Board unj 
affected by the expiration of the original period for filing sj, 
petition for review. 

ARGUMENT 

I i 

The District Court properly refused to issue a writ of pro¬ 
hibition on the ground that Sections 1141 and 1142 of the 
Internal Revenue Code provide a complete, adequate, and 
exclusive remedy for review of decisions of the Board of 
Tax Appeals by a petition for review to a Circuit Court of! 
Appeals or to this Court 

1. Introduction | 

In the complaint in the present case, filed in the District 
Court for the District of Columbia, the Denholm and McKay 
Company seeks a writ of prohibition to prohibit the Board 
of Tax Appeals from entering any order or taking any action 

413949—41-2 
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in connection with a proceeding which that company had in¬ 
stituted in the Board of Tax Appeals seeking a redetermination 
of a deficiency in tax determined by the Commissioner of In¬ 
ternal Revenue. (R. 2-4.) The Board of Tax Appeals filed 
a motion to dismiss the complaint on the ground that the 
Internal Revenue Code provided a complete, adequate, and 
exclusive remedy in respect of the matter complained of by 
the Denholm and McKay Company, by a petition for review 
to the proper Circuit Court of Appeals or to this Court. 
(R. 5.) The motion was granted by the District Court and 
the complaint dismissed. (R. 18-19.) 

We shall first discuss whether the remedy pursued by the 
Denholm and McKay Company in the present case is avail¬ 
able to it and shall then discuss the question, argued by the 
appellant, as to the authority or jurisdiction of the Board to 
vacate its decision of July 24, 1939, although we believe that 
it is unnecessary for this Court to decide the latter question. 

2. A writ of prohibition should not be issued where another adequate 

and complete remedy is available 

Prohibition is an extraordinary, remedial process which is 
awarded not as a matter of right but in the exercise of a sound 
judicial discretion. Although classed as a legal remedy, its 
issuance is largely controlled by equitable principles. In a 
sense, prohibition is the counterpart of mandamus in that it 
prevents, while mandamus compels, action. It is a remedy of 
exigency and in exclusion of other process of relief. Three 
conditions are necessary to warrant the granting of relief by 
the writ: (1) that the court or tribunal against whom it is 
sought is about to exercise judicial or quasi-judicial power; 
(2) that the exercise of such power is unauthorized by law; 
and (3) that it will result in injury for which no other ade¬ 
quate remedy exists. Ex parte United States, 263 U. S. 389, 
392-393; In re The Huguley Mfg. Co., &c., 184 U. S. 297, 
301; High on Extraordinary Legal Remedies (3d ed.), Sec¬ 
tions 762-765. 

The principle that the writ of prohibition cannot be made 
to perform the office of an appeal and that it is not ordinarily 
available where there is an adequate remedy by following the 
ordinary and regular course of judicial proceeding is firmly 
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established. Ex parte United States, supra; In re The Hugu-\ 
ley Mjg. Co., &c., supra; Ex parte Oklahoma, 220 U. S. 191,j 
208-209; In re Rice, loo U. S. 396, 402-403; Smith v. Whitney; 
116 U. S. 167; In re Davis, 262 U. S. 274; Ex parte Transported 
Maritimos, 264 U. S. 105; Alexander v. Crollott, 199 U. S. 580. 

This Court has itself held in numerous cases that a writ 
prohibition should not be issued where there is an adequatej 
remedy by appeal. United States ex rel. Lang Body Co. of 
Delaware v. Board of Tax Appeals, 58 App. D. C. 237, 29 F.j 
(2d) 437; Kabadian v. Doak, 62 App. D. C. 114. 65 F. (2d)| 
202, certiorari denied, 290 U. S. 661; Poliszek v. Doak, 61 App.j 
D. C. 64, 57 F. (2d) 430; United States ex rel. Delaware &\ 
H. R. Corp. v. Interstate Commerce Commission, 60 App. 
D. C. 267, 51 F. (2d) 429; In re Dahlgren, 30 App. D. C. 588 ;i 
United States ex rel. Holmead v. Barnard, 29 App. D. C. 431.‘i 
See also Board of Tax Appeals v. United States ex rel. Shults 
Bread Co., 59 App. D. C. 161. 37 F. (2d) 442. certiorari de-j 
nied, 281 U. S. 731. 

The recent case of In re John 7'horn,as Smith (C. C. A. 2d),| 
decided April 24,1940, not officially reported but may be found 
in 1940 Prentice-Hall, Vol. 4, par. 62,757, involved a question! 

‘The decision of this Court in Porter v. Gardner. 51 App. D. C. 154, 277j 
Fed. 55(5, relied upon by the appellant in the court below, is not to the con-! 
trary. That was an original application in this Court for a writ of prohibi-j 
tion to a judge of the Municipal Court of the District of Columbia to pro¬ 
hibit the enforcement by him of a decision of the Rent Commission, appeal! 
from which decision was then pending in this Court. This Court granted 
the writ on the grounds that the Municipal Court was clearly exceeding its 
jurisdiction, and that if it were permitted to proceed to judgment, this 
Court's jurisdiction of the appeal from the Rent Commission would be 
rendered futile and abortive. The court in that case recognized the rule 
that to warrant the issuance of a writ of prohibition it must be clearly 
shown that the court against which it is to be issued is exceeding its juris¬ 
diction and that remedy by appeal is inadequate. The decision of this 
Court in United Staten ex rel. JJu*coin.b v. United Staten ltoard of Tax Ap¬ 
peals, 56 App. D. C. 392, 1(5 F. (2d) 337, where mandamus was held to be 
the proper remedy to couii>el the Board of Tax Appeals to rake jurisdiction 
of a ease which it had dismissed for lack of jurisdiction, is also distinguish¬ 
able from (he present case. That case involved a proceeding before the| 
Board under the Revenue Act of 1924, c. 234, 43 Stat. 25, which contained I 
no provision for the direct review of Board decisions. As we shall point 
out hereinafter, a complete system for the review of Board decisions was 
established in the Revenue Act of 1926, c. 27, 44 Stat. 9, and this system is j 
exclusive of all other remedies. 
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similar to that here presented. That was an original proceed¬ 
ing in the Circuit Court of Appeals for a writ of prohibition and 
a writ of mandamus seeking to prohibit the Board from taking 
any action pursuant to an order of the Board which had va¬ 
cated an earlier decision of the Board upon a motion of the 
Commissioner of Internal Revenue filed within the three 
months statutory period for review, but more than 30 days after 
the entry of the earlier decision. There it was alleged that the 
Board had lost jurisdiction of its earlier decision through the 
failure of the Commissioner to file his motion to vacate within 
the time allowed by the Board’s rules. The court in that case, 
in denying the writs, stated that the error of the Board in va¬ 
cating its prior decision, if it were an error, could be called in 
question upon a petition to review whatever decision the Board 
might make in the reopened proceedings. 

A similar conclusion was reached by this Court in United 
States Board of Tax Appeals v. United States ex rel. McCand- 
less, 58 App. D. C. 222, 26 F. (2d) 1000, with respect to a peti¬ 
tion for a writ of mandamus, the issuance of which is governed 
by substantially the same principles as the issuance of a writ 
of prohibition. In that case a proceeding was instituted in the 
Supreme Court of the District of Columbia praying that a writ 
of mandamus issue requiring the Board of Tax Appeals “to 
strike from the records its purported decision of April 23, 1926, 
and enter of record, as the findings and decision of said Board, 
that of division No. 3 filed November 27, 1925”. This Court 
said in that case (58 App. D. C. 222, 223): 

In the present case the appeal was assigned by the 
chairman to division No. 3 consisting of three members 
of the Board. Hearings were had and a decision ren¬ 
dered November 27, 1925. After the 30-day period had 
expired w'hen the decision of the division is by statute 
made final, the case was taken up by the Board and its 
decision reversed. On this statement of fact, we think 
it unnecessary to enter into a discussion of the power 
of the Board in this case to review the decision of divi¬ 
sion No. 3, since, if an error was committed, even though 
jurisdictional, it cannot be corrected in this proceeding. 
It is elemental that the extraordinary writ of mandamus 
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i 

cannot be invoked in an action where there exists! an 
adequate remedy at law. In other words, the nonexist¬ 
ence of another remedy is a condition precedent to the 
issuance of the writ. (Italics supplied.) 

Compare Stoll v. Gottlieb, 305 U. S. 165. and Chicot County 
Dist. v. Bank, 308 U. S. 371. where it was held that determina¬ 
tions of questions of jurisdiction by lower federal courts, not¬ 
withstanding those courts are of limited jurisdiction, may not 
be assailed collaterally. j 

In the present case, therefore, if, as we submit, a complete, 
adequate, and exclusive remedy for correction of any eriior 
committed by the Board is provided in Sections 1141 and ll|42 
of the Internal Revenue Code by a petition for review to the 
proper Circuit Court of Appeals or to this Court, the ordjer 
of the court below dismissing the complaint was correct, with¬ 
out regard to whether or not the Board had authority to v|a- 
cate its decision of July 24, 1939. 

3. A complete, adequate and exclusive remedy for correction of any errjor 
committed by the Board of Tax Appeals is provided in Sections 1141 apd 
1142 of the Internal Revenue Code by a petition for review to the propjer 
Circuit Court of Appeals or to this Court 

i 

The Board of Tax Appeals was established by Section 900 
of the Revenue Act of 1924, c. 234, 43 Stat. 253. to provide 
taxpayers an opportunity to secure an independent review c^f 
determinations of the Commissioner of Internal Revenue cjf 
additional income and estate taxes in advance of their paying 
the tax found by the Commissioner to be due. Under thiis 
Act, there was no direct judicial review of the proceedings 
before the Board. By the Revenue Act of 1926, c. 27, 44 Statj. 
9, provision was, however, made for direct judicial revievjr 
of the Board’s decisions by the filing of a petition for review 
in a Circuit Court of Appeals or this Court under rules 
adopted by these courts. In Section 1003 of the 1926 Act 
it is provided that the Circuit Courts of Appeals and thii 
Court are given exclusive jurisdiction to review the decisions 
of the Board; and it is declared that the judgments of these! 
courts shall be final, except that they shall be subject to! 
review by the Supreme Court of the United States. In Old 


l 
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Colony Tr. Co. v. Commissioner, 279 U. S. 716, 727, the Su¬ 
preme Court, in sustaining this mode of review, stated that 
the complete purpose of Congress to provide a final adjudica¬ 
tion in such proceedings, binding all parties, is manifest. 

The provisions of Section 1003 of the Revenue Act of 1926 
giving the Circuit Court of Appeals and this Court exclusive 
jurisdiction to review the decisions of the Board of Tax Ap¬ 
peals and making the judgment of any such court final, ex¬ 
cept for review by the Supreme Court of the United States, 
were codified without substantial change in Section 1141 (a) of 
the Internal Revenue Code, infra, p. 20. 

The exclusive jurisdiction to review the decisions of the 
Board vested in this Court and the Circuit Courts of Appeals 
clearly extends, we submit, to all decisions of the Board, those 
of the Board ruling upon its own power or jurisdiction as well 
as those ruling upon the tax liability of a taxpayer. That 
Congress intended the Board to have the power to pass upon 
questions of its jurisdiction is apparent from Section 1117 (c) 
of the Internal Revenue Code, infra, p. 18. In that section it 
is provided that a decision of the Board, “except a decision dis¬ 
missing a proceeding for lack of jurisdiction", shall be held 
to be rendered upon the date that an order specifying the 
amount of the deficiency is entered in the records of the 
Board, and that “if the Board dismisses a proceeding for lack 
of jurisdiction”, an order to that effect shall be entered in the 
lecords of the Board, and the decision of the Board shall be 
held to be rendered upon the date of such entry. 

In practice the Board has passed upon its own jurisdiction 
innumerable times. See cases cited in Hamel, Practice and 
Evidence Before the United States Board of Tax Appeals 
(1938), at p. 81. 

The correctness of the Board’s action in refusing to assume 
jurisdiction in particular cases has frequently been the sub¬ 
ject of direct review by this Court and by the Circuit Courts of 
Appeals. Stebbins v. Helvering, decided by this Court April 
2S. 1941. not yet reported but may be found in 1941 Prentice- 
Hall, Vol. 4. par. 62, 632; Chambers v. Lucas, 59 App. D. C. 
327. 41 F. (2d) 299; Edward Barron Estate Co. v. Commis¬ 
sioner, 93 F. (2d) 751 (C. C. A. 9th); Poynor v. Commissioner, 
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81 F. (2d) 521 (C. C. A. 5th); Dilks v. Blair , 23 F. (2d) £31 
(C. C. A. 7th); Reliance Mjg. Co. v. Blair , 19 F. (2d) 789 
(C. C. A. 7th); Weaver v. Blair, 19 F. (2d) 16 (C. C. A. 3d). 
See also Lewis-Hall Iron Works v. Blair, 57 App. D. C. ^64, 
23 F. (2d) 972. certiorari denied. 277 U. S. 592. 

No valid distinction may be drawn, we submit, between 
the authority of the Board to pass upon its jurisdiction at 
the outset of proceedings instituted before it and its authority 
to pass upon its jurisdiction, or the extent of its power .j at 
subsequent stages of the proceedings, and we believe no sipch 
distinction has ever been made. Thus the Board has passed 
upon the question of its right to reopen a case seven yejars 
after final decision, and, upon petition for review, the Circuit 
Court of Appeals for the Ninth Circuit reviewed the Board’s 
iater decision refusing to vacate the earlier decision. Sihall 
v. Commissioner (C. C. A. 9th), decided August 20, 19}41, 
not yet reported but may be found in 1941 Prentice-Hall, \[ol. 
4, par. 62,901. See also J. S. Rippel & Co. v. Commissioner, 
36 B. T. A. 789; St. Petersburg Land & Loan Co. v. Comn\is- 
sioner, 26 B. T. A. 530. 

The Board also early ruled that it had the power to grant 
rehearings, although there is no express statutory provision 
giving it such power, and the courts have consistently h^ld 
that the Board had this power. Helvering v. Continental Oil 
Co., 63 App. D. C. 5, 68 F. (2d) 750, certiorari denied, 292 
U. S. 627; Burnet v. Lexington Ice & Coal Co., 62 F. (2d) 906 
(C. C. A. 4th); Griffiths v. Commissioner, 50 F. (2d) 782 
(C. C. A. 7th). Those cases arose at a time when there Was 
no Board rule regulating the filing of motions for rehearing, 
reconsideration and the like, and it w*as held that the Boaird 
might properly grant a rehearing upon a motion filed at any 
time within the period provided for filing a petition for reviejw. 

When the motion to vacate in the present case was filed 
there was a rule of the Board fixing the time within which 
motions would be considered timely. The motion here was 
out of time under the Board rule but was within the time 
allowed by statute for filing a petition for review. However, 
the question whether the Board may entertain an untimely 
motion and grant a rehearing based thereon is of a type not 
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inherently different from the question whether the Board may 
grant a rehearing in any case. It is clearly, therefore, within 
the province of the Board to pass upon the question, par¬ 
ticularly as the question pertains in part to a construction 
of the Board's own rules. 

If and when the Board enters a new decision in the pro¬ 
ceeding before it, that decision unquestionably may be made 
the subject of review by either party adversely affected by it 
by petition for review to the proper court. If any error has 
been committed by the Board in vacating its earlier decision, 
that error may be corrected upon the petition for review. 
In re John Thomas Smith, supra; United States Board of 
Tax Appeals v. United States ex rel. McCandless, supra. 

We submit that the court below properly dismissed the com¬ 
plaint on the ground that appellant has a complete and exclu¬ 
sive remedy by petition for review to the proper Circuit Court 
of Appeals or this Court. 

II 

The entertainment by the Board of Tax Appeals of the un¬ 
timely motion for rehearing deprived its decision, entered 
on July 24, 1939, of finality and the Board accordingly re¬ 
tained jurisdiction to vacate that decision 

The court below did not pass upon the correctness of the 
action of the Board of Tax Appeals in vacating its decision 
entered on July 24, 1939, and we believe that it is unnecessary 
for this Court to pass upon the question in the present pro¬ 
ceeding, but we shall advert to the point briefly. 

The Board’s decision of July 24, 1939, allowed the taxpayer, 
Denholm and McKay Company, a refund of $821.37. On Sep¬ 
tember 8, 1939, the Commissioner of Internal Revenue filed a 
motion to vacate the Board’s decision, and on April 4, 1940, 
the Board granted the motion and vacated the decision and is 
now threatening to enter a new decision disallowing the refund. 

The motion to vacate was filed by the Commissioner more 
than thirty days after the entry of the Board’s decision and 
hence was untimely under Rule 19 of the Board, infra, p. 21. 
However, it is the position of the appellee that the Board in 
fact entertained and considered the motion to vacate on its 
merits prior to the expiration of the three months period al- 
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lowed by statute for filing a petition for review of the Board’s 
decision. The complaint filed by Denholm and McKay Com¬ 
pany in the court below T does not contain an allegation that 
the motion was not in fact entertained by the Board pricjr to 
the expiration of the period for review, and the Board ip its 
opinion promulgated on April 30, 1940, 41 B. T. A. 986, states 
that the motion was duly entertained and final action thereon 
postponed pending the decision of two other cases then on 
review from the Board. It was, we submit, within the pojwer 
of the Board to entertain the untimely motion, and as the Mo¬ 
tion was in fact entertained during the period when the Board’s 
decision was still within its control, the motion stayed the run¬ 
ning of the time for seeking review and deprived the decision of 
July 24, 1939, of its finality. 

The principle is well settled wdth respect to proceedings [be¬ 
fore the Board of Tax Appeals that a timely motion for rehear¬ 
ing deprives the Board’s decision of finality and that the time 
for appeal runs anew from the date of final action on the motjion 
or on the date of entry of a new decision. In the absence of a 
rule of the Board to the contrary, a motion for rehearing filed 
at any time within the three months period for filing a petition 
for review would be deemed timely. Helvering v. Continental 
Oil Co., 63 App. D. C. 5, 68 F. (2d) 750; Burnet v. Lexington 
Ice & Coal Co., 62 F. (2d) 906 (C. C. A. 4th); Griffiths v. Com- 
missioner, 50 F. (2d) 782 (C. C. A. 7th); Commissioner v. Lin¬ 
coln-Boyle Ice Co., 93 F. (2d) 26 (C. C. A. 7th). See a)so 
Chatham Phenix Nat. Bank cfe Trust Co. v. Helvering, 66 App. 
D. C. 330, 87 F. (2d) 547. The conclusion in these cases tyas 
reached upon analogy to the rule of universal application iiji a 
court of law or a court of equity. 

The principle is likewise well settled in proceedings in the 
courts that notwithstanding a rule of court fixing the time tar 
filing a motion for rehearing, the court has the power to enter¬ 
tain an untimely motion and that its entertainment of su^h 
motion deprives its order or judgment of finality. Bowman\y. 
Loperena, 311 U. S. 262, 266; Wayne Gas Co. v. Owens Co., 300 
U. S. 131,136-138; United States v. Seminole Nation, 299 U. IS. 
417, 421; Gypsy Oil Co. v. Escoe, 275 U. S. 498, 499. 
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There is no provision of law which in terms limits the power 
of the Board with respect to motions for rehearing and other 
like motions, and there is no controlling reason for limiting the 
exercise of its power to the period within which a motion for a 
rehearing or reconsideration is deemed timely under its rules, 
or for denying to the Board a similar power to that exercised 
by a court. 

The rule of the Board of Tax Appeals with respect to motions 
for rehearing and reconsideration and motions to vacate does 
not, we submit, purport to deprive the Board of the power 
theretofore possessed by it to consider any motion filed within 
the statutory period of three months for seeking a review of 
the Board’s decisions. Rule 19 of the Board, infra, p. 21, which 
deals with the matter of rehearings, was first promulgated 
on January 1, 1938 (see 37 B. T. A. 1383. 1390; also Hamel, 
Practice and Evidence Before the United States Board of Tax 
Appeals (1938) 165-166), subsequent to the suggestion by this 
Court in Helvering v. Continental Oil Co., supra, and by the 
Circuit Court of Appeals for the Fourth Circuit in Burnet v. 
Lexington Ice & Coal Co., supra, that it was desirable that 
the Board should adopt a formal rule fixing the time and con¬ 
ditions under which applications for rehearing may be made. 
The pertinent portions of Rule 19 are as follows: 

Motions for rehearing, reconsideration, further hear¬ 
ing, and the like, to be considered timely, shall be made 
within 30 days after promulgation or entry of the report. 

Motions to vacate, correct, or revise a decision of the 
Board, to be considered timely, shall be made within 30 
days after entry of the decision. (Italics supplied.) 5 

It is apparent, we submit, from the italicized portions of the 
rule that the purpose of the Board was only to provide a time 

s Subsequent to the Board’s action in the present case granting the Com¬ 
missioner's motion to vacate. Rule 19 was amended by striking the language 
here quoted and inserting in lieu thereof the following (1941 Prentice-Hall, 
Vol. 2, par. 21.633): 

No motion for rehearing, further hearing, reconsideration or the like 
may, except by special leave of the Board, be filed more than 30 days 
after the opinion has been served; and no motion for vacation or revision 
of a decision may, except by special leave of the Board, be filed more than 
30 days after the decision has been entered. 
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limit within which a party litigant had the absolute right to 
file a motion for rehearing or motion to correct or revise the 
Board’s decision and to demand its consideration, and that its 
purpose was not an attempted limitation of the power of the 
Board itself. In this connection, the Court is referred to Rule 
20 of the Board, infra, p. 21, which provides, inter alia, j that 
extensions of time may be ordered by the Board on its j own 
motion or may be granted by it in its discretion on motion of 
either party filed in writing and showing good cause theiiefor. 
To hold that the rule deprives the Board of power theretpfore 
possessed by it would frequently result in parties havinjg to 
resort to unnecessary appeals, a result clearly not intended by 
the Board. 

The Board in the proceeding before it to which the present 
case relates has held that it has the power to entertain an un¬ 
timely motion filed within the period for review, and the ^ame 
conclusion was reached in Smith v. Commissioner, 42 B. Tj\ A. 
505. The latter case is now pending in the Circuit Coui|t of 
Appeals for the Second Circuit on cross-petitions for review. 
That court on March 21, 1941, in an unreported ruling, defied 
a motion by the taxpayer to dismiss the Government’s petition 
for review as being untimely. It is true that in the Smith ciase, 
the Board actually vacated its earlier decision before the| ex¬ 
piration of the original three months statutory period for filling 
a petition for review, while in the present case the earlier deci¬ 
sion of the Board was not vacated until after the expiratiop of 
the original review period. If, however, as we submit. an<jl as 
there held, the entertainment by the Board of an untimely 
motion deprives the decision of the Board to which the motion 
is addressed of its finality and leaves that decision within |the 
control of the Board, the running of the original period | for 
review is stayed and it is therefore unimportant that the orig¬ 
inal period for review may have expired at the time the earlier 
decision is formally vacated. Indeed, in the normal course of 
procedure a decision or judgment is not vacated upon the fifing 
and consideration of either a timely or untimely motion, but 
only after the motion is acted upon and then only if it is deter¬ 
mined that a rehearing should be granted or that a new and 





16 


different decision or judgment should be entered. Cf. Bowman 
v. Loperena, supra; Wayne Gas Co. v. Owens Co., supra. 

The cases of J. S. Rippel & Co. v. Co?nmissioner, 36 B. T. A. 
789, and St. Petersburg Land & Loan Co. v. Commissioner, 
26 B. T. A. 530, relied upon by the appellant, are clearly dis¬ 
tinguishable from the present case. Both of those cases arose 
prior to the promulgation by the Board of a rule regulating 
the filing of motions for rehearing and reconsideration. In 
the first case the motion for reconsideration was not filed un¬ 
til more than three years after the entry of the Board’s de¬ 
cision, and in the second case the motion was not filed until 
approximately 11 months after the Board had entered its de¬ 
cision. In both cases, therefore, the period for filing a petition 
for review had expired before any action was taken, and ac¬ 
cordingly the Board’s decision in each case had passed beyond 
its control. Here, on the other hand, the motion to vacate and 
for reconsideration, although untimely, was nevertheless filed 
before the period for review had expired and hence while the 
decision of the Board was still within its control. Those cases 
support the position of the appellee in the present case insofar 
as they show the practice of the Board to pass upon questions 
of its own power or jurisdiction. 

The case of Garden City Feeder Co. v. Commissioner, 27 
B. T. A. 1132, cited by the appellant, which likewise arose 
prior to the promulgation of the Board rule in respect to re¬ 
hearings, did not involve the question whether the decision 
of the Board had become final prior to the filing of the motion 
for rehearing, but whether the Board had the power to grant a 
rehearing in any case and whether, in any event, that particu¬ 
lar case should be decided upon the evidence taken before a 
Board member who had died a few days after the evidence was 
taken. The Board, after an extensive discussion of the ques¬ 
tion, held that it had the power to grant a rehearing, and fur¬ 
ther held that the case should not be decided upon the evi¬ 
dence taken before the Board member who had later died. 
Upon the latter point the Board’s decision was reversed by 
the Circuit Court of Appeals for the Eighth Circuit, 75 F. 
(2d) 804. 




In the case of Commissioner v. Realty Operators, Iiip., 
118 F. (2d) 286 (C. C. A. 5th), it was held that an untimely- 
motion to vacate a Board decision did not extend the time 
for filing a petition for review. In that case the motion jto 
vacate did not assert that the decision of the Board was ip- 
correct or irregular but the motion was filed for the sole reason 
of securing additional time for filing a petition for review. 
The motion also was not served upon opposing counsel, npr 
was it reviewed by the Board. Here the motion to vacate had 
a valid purpose, namely, to have the Board’s decision in tpe 
present case conformed to recent decisions of two Circuit 
Courts of Appeals. There is no allegation in the complaint 
that the motion was not served upon the appellant, aild 
action on the motion was reviewed by the Board as a whole, 
41 B. T. A. 986. 


CONCLUSION 


The order of the court below dismissing the complaint is 
correct and should be afiirmed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., j 
Assistant Attorney General, j 

J. Louis Monarch, 

Lee A. Jackson, 

Special Assistants to the Attorney General, j 
Edward M. Curran, 

United States Attorney. 

September, 1941. 




APPENDIX 


Internal Revenue Code: 

Sec. 1101. Jurisdiction. 

The Board and its divisions shall have such juris¬ 
diction as is conferred on them by chapters 1, 2, 3, and 
4 of this title, by Title II and Title III of the Revenue 
Act of 1926, 44 Stat. 9. or by laws enacted subsequent 
to February 26, 1926. (U. S. C., Supp. V, Title 26, 
Sec. 1101.) 

Sec. 1111. Rules of practice, procedure, and 

EVIDENCE. 

The proceedings of the Board and its divisions shall 
be conducted in accordance with such rules of prac¬ 
tice and procedure (other than rules of evidence) as 
the Board may prescribe and in accordance with the 
rules of evidence applicable in the courts of the Dis¬ 
trict of Columbia in the type of proceedings which 
prior to September 16, 1938, were within the juris¬ 
diction of the courts of equity of said District. (U. S. 
C., Supp. V, Title 26, Sec. 1111.) 

Sec. 1117. Reports and decisions. 

(a) Requirement .—A report upon any proceeding 
instituted before the Board and a decision thereon shall 
be made as quickly as practicable. The decision shall 
be made by a member in accordance with the report of 
the Board, and such decision so made shall, when en¬ 
tered. be the decision of the Board. 

***** 

(c) Date oj Decision .—A decision of the Board (ex¬ 
cept a decision dismissing a proceeding for lack of 
jurisdiction) shall be held to be rendered upon the date 
that an order specifying the amount of the deficiency is 
entered in the records of the Board. If the Board dis- 

( 18 ) 
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misses a proceeding for reasons other than lack of 
jurisdiction and is unable from the record to determine 
the amount of the deficiency determined by the Com¬ 
missioner. or if the Board dismisses a proceeding ijor 
lack of jurisdiction, an order to that effect shall be en¬ 
tered in the records of the Board, and the decision of 
the Board shall be held to be rendered upon the date 
of such entry. 

(d) Effect of Decision Dismissing Petition. —If a pe¬ 
tition for a redetermination of a deficiency has been filkl 
by the taxpayer, a decision of the Board dismissing the 
proceeding shall be considered as its decision that the 
deficiency is the amount determined by the Commis¬ 
sioner. An order specifying such amount shall be en¬ 
tered in the records of the Board unless the Board c^n 
not determine such amount from the record in the pro¬ 
ceeding. or unless the dismissal is for lack of jurisdiction 
* * # * * i 

(U. S. C., Supp. V. Title 26, Sec. 1117.) ! 

Sec. 1118. Provisions of special application to 
divisions. 

(а) Hearings, Determinations, and Reports. —A di¬ 
vision shall hear, and make a determination upon, ariy 
proceeding instituted before the Board and any motidn 
in connection therewith, assigned to such division by 
the chairman, and shall make a report of any such de¬ 
termination which constitutes its final disposition 6f 
the proceeding. 

(б) Effect of Action by a Division. —The report Of 
the division shall become the report of the Board within 
30 days after such report by the division, unless withiii 
such period the chairman has directed that such report 
shall be reviewed by the Board. Any preliminary actioji 
by a division which does not form the basis for the entr^r 
of the final decision shall not be subject to review by the 
Board except in accordance with such rules as the Board 
may prescribe. The report of a division shall not be 
a part of the record in any case in which the chairmaif 
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directs that such report shall be reviewed by the Board. 
(U. S. C., Supp. V, Title 26, Sec. 1118.) 

Sec. 1140. Date when board decision becomes 

FINAL. 

The decision of the Board shall become final— 

(a) Petition for Review Not Filed on Time .—Upon 
the expiration of the time allowed for filing a petition 
for review, if no such petition has been duly filed within 
such time; or 

***** 

(U. S. C., Supp. V, Title 26. Sec. 1140.) 

Sec. 1141. Courts of review. 

(a) Jurisdiction .—The Circuit Courts of Appeals and 
the United States Court of Appeals for the District of 
Columbia shall have exclusive jurisdiction to review the 
decisions of the Board, except as provided in section 239 
of the Judicial Code ; as amended, 43 Stat. 938 (U. S. C., 
Title 28, sec. 346); and the judgment of any such court 
shall be final, except that it shall be subject to review by 
the Supreme Court of the United States upon certiorari 
in the manner provided in section 240 of the Judicial 
Code, as amended, 43 Stat. 938 (U. S. C., Title 28, Sec. 
347). (U. S. C., Supp. V, Title 26, Sec. 1141.) 

Sec. 1142. Petition for review. 

The decision of the Board rendered after February 
26,1926 (except as provided in subdivision (j) of section 
283 and in subdivision (h) of section 318 of the Revenue 
Act of 1926, 44 Stat. 65. 83. relating to hearings before 
the Board prior to February 26, 1926) may be reviewed 
by a Circuit Court of Appeals, or the United States 
Court of Appeals for the District of Columbia, as pro¬ 
vided in section 1141, if a petition for such review is filed 
by either the Commissioner or the taxpayer within three 
months after the decision is rendered, or, in the case of 
a decision rendered on or before June 6, 1932, within six 
months after the decision is rendered. (U. S. C., Supp. 
V, Title 26, Sec. 1142.) 
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Rules of Practice before the United States Board of Tax 
Appeals (14th Ed., revised to July 1, 1938, 39 B. T. A. lljT7, 
1184): 

RULE 19.—MOTIONS 

Motions must be timely. If a motion, other than 
one relating to the receipt of evidence during trial, is 
made orally during trial, the maker thereof shjall 
promptly reduce it to writing and file it with t^ie 
Board unless the Member presiding directs otherwise. 
Motions shall be prepared in the form and style pre¬ 
scribed by Rule 4. The clerk will serve a copy of each 
motion upon the opposite party. Motions will be 
acted upon as justice may require and may, in the 
discretion of the Board, be placed upon the calendar 
for argument. (See also Rule 30 (b).) The filing of a 
motion shall not constitute cause for postponement 
of a hearing from the date set. 

Motions for rehearing, reconsideration, further hear¬ 
ing, and the like, to be considered timely, shall be made 
within 30 days after promulgation or entry of tljie 
report. 

Motions to vacate, correct, or revise a decision of 
the Board, to be considered timely, shall be made 
within 30 days after entry of the decision. 

RULE 20.—EXTENSION OF TIME 

Continuances, extensions of time (except for the fil¬ 
ing of the petition and except as otherwise provided 
in these rules), and adjournments may be ordered by 
the Board on its own motion or may be granted by it 
in its discretion on motion of either party filed in wrii- 
ing and showing good and sufficient cause therefor. 
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The appellant herein respectfully files this, its reply, to 
the brief for the appellee. 

Appellant takes this occasion to state that, while the ap¬ 
pellant differs with the appellee on the law of the case, the \ 
brief of the appellee, in its entirety, is a fair and frank j 
discussion of the problems involved. 
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Much time and space might be saved by stripping this 
case down to the issues. 

Appellant admits that if the Board of Tax Appeals has 
jurisdiction of the case that gave rise to this litigation, and 
if an adequate remedy by appeal exists, appellant should 
lose. 

On the other hand, appellant submits that if the Board 
of Tax Appeals lost jurisdiction of that case or if there is 
no adequate remedy by appeal the writ should issue. 

L 

The Board Lost Jurisdiction. 

The statute provides that the Board of Tax Appeals 
loses jurisdiction of a case three months after the entry 
of its decision unless an appeal is taken. In the instance 
complained of, those three months have long since gone, 
and no appeal was taken. It follows that the Board lost 
jurisdiction, unless something happened to make the three 
months statute inapplicable. 

Did anything happen to make the statute inapplicable? 
The appellee says that it did; the appellant says that it 
did not. 

So the question of jurisdiction can be scaled down to 
a consideration of that simple proposition. 

The appellee says that the respondent’s tardy Motion 
to Vacate, coupled with the alleged “entertainment” there¬ 
of by the Board (even in the absence of any act on the part 
of the Board showing such “entertainment”), prevented 
the expiration of the three months period. 

It is perhaps true, as argued by appellee, that, prior to 
the promulgation of Rule 19 of the Board’s rules, a motion 
for reconsideration had the claimed effect; but it is sub¬ 
mitted that after Rule 19 was promulgated, a tardy motion 
filed in defiance of Rule 19 could not have had that effect 

At the time the Motion to Vacate v r as filed, Rule 19 pro¬ 
vided that motions must be timely, and that Motions to Va¬ 
cate, to be considered timely, must be made within thirty 


days after entry of the decision. To file a Motion to Va¬ 
cate out of time, permission of the Board should have been 
obtained. It is submitted that, without such permission, 
the Motion was a nullity, and the mere act of lodging! it 
with the Board did not constitute “filing”. 

The Board could have evidenced any permission to file 
a Motion to Vacate out of time by granting a “Motion! to 
File a Motion,” or by action on the part of the Board upon 
such tardy Motion within the three months period, or Joy 
action by the Board vacating its decision so that the statu¬ 
tory period could not run. 

It is submitted that, in the absence of permission of tlhe 
Board for the respondent to file a tardy Motion, a purely 
mental “entertainment” of a tardy Motion by a Boapd 
member is a figment of the imagination, and a nullity. | 

If recognition is to be given to such purely mental con¬ 
duct, Board members can, at any time, claim to have acted, 
by means of mental reservation, whenever it becomes con¬ 
venient to make such a claim, and administrative Boarks 
will surely fall into disrepute. 

Recognizing such a situation, it is the custom for the 
Board to make known its action (when it really acts), ank, 
in such a case as this, the Board has established a practice 
of vacating decisions which it means to reconsider, befote 
the three months period has elapsed; and it is submitted 
that this custom grew out of the requirements of the statutje. 

The John Thomas Smith case, cited in numerous places 
in the appellee’s brief, illustrates this point all too well. 
The appellee in its brief, in the middle of page 15, points 
out fairly the difference between the John Thomas Smith 
case (42 B. T. A. 505), on which it relies, and the case kt 
bar. Appellee says: 

“It is true that in the Smith case, the Board actually 
vacated its earlier decision before the expiration of 
the original three months statutory period for filing 
a petition for review, while in the present case thje 
earlier decision of the Board was not vacated until 
after the expiration of the original review period.” 
(Italics added.) 
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Appellee, after making the above statement, argues that 
the fact that the decision was vacated in the Smith case 
before the elapse of the three months period, and was not 
vacated in the case at bar, makes no difference. But it is 
respectfully submitted that it makes all the difference in 
the world. 

The Board of Tax Appeals certainly thought so when 
it reconsidered its decision in the Smith case, for it said, 
in defending its position in reopening that case on a tardy 
motion: 

“The petitioner argues that we have no power to 
change our original decision. That decision was va¬ 
cated before it became final, before the taking of an 
appeal, and before the time for appeal had expired.” 
42 B. T. A. 505, at page 506. 

(Italics added.) 

It is respectfully represented to the Court that it must 
be concluded, even upon the authority cited by the appellee 
in its own brief, that the Board lost jurisdiction of this 
case when the three months period expired; and that no 
mental reservation on the part of any Board member can 
call it back. 

If the Board is allowed to substitute mental reservation 
in place of the record, this will only be the beginning of 
a system of abuse of authority that will have no end. Tax¬ 
payers will never have their rights determined. The doc¬ 
trine of res judicata and the statute of repose will exist no 
longer in tax administration. 

It is respectfully submitted that the Board has no juris¬ 
diction of the case that caused this litigation, and that the 
writ should issue. 

n. 

Appeal. 

It is argued by the appellee that there is an adequate 
remedy by appeal, and it is argued that the remedy by ap¬ 
peal is, by statute, made exclusive. But appellant suggests 
that the law is well settled that when a tribunal has no juris- 




diction over a matter that it seeks to subject to its authority, 
the fact that a possible appeal from its illegal acts might |be 
worked out does not prevent the issuance of the writ. 1 j 

Be that as it may, an analysis of the situation before us 
shows that there is no adequate remedy by appeal. 

Appellant admits that an appeal lies to the Circuit Counts 
from decisions of the Board of Tax Appeals as a matter jof 
right; and admits that ordinarily such appeals constitute 
an adequate and complete remedy. But appellant suggests 
that there can be no appeal from a decision of the Boaird 
after it has been entered three months with no appeal 2 
and that the matters involved in the case that was hea^d 
by the Board, and that are embraced in its decision, th6n 
become res judicata . 

When those three months have elapsed the matters dis¬ 
posed of by the decision have become forever settled, j 

It is the claim of the appellee that now, after the thr^e 
months period has gone, and after the matters tried before 
the Board have become forever settled, the whole case cajn 
be reopened upon some question not arising out of tlie 
merits of the case at all, but out of an afterthought on tlie 
part of the Commissioner of Internal Revenue concerning 
the manner of the computation of the tax resulting froip 
the Board’s opinion. 

To purchase an appeal on a question of the method pf 
calculating the tax at the cost of reopening a decision long 
since final, and of disturbing matters that have become re \$ 
judicata, is to purchase it far too dearly. 

But that is not all. It is the position of the appellee 
that the withdrawal of the decision which has become final, 
and the substitution of a new one, reopens the whole case 1 ; 
and renders unsettled those things which have been, by g 
decision which has become final, forever settled. Thus the 
vice of this situation becomes apparent. 


1 Cf. Porter v. Gardner, 51 App. D. C. 154, 277 Fed. 556. 

2 Cf. Hclvcring v. Northern Coal Co., 293 U. S. 191; 14 A. F. T. R. 667. 
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Let us see what really happens: 

The Denholm & McKay petition, to which the decision 
that has become final related, covered three highly tech¬ 
nical questions all of which were decided in favor of the 
appellant. One of them was as to the deductibility of $36,- 
150.50 representing payments made by the petitioner pur¬ 
suant to its guaranty to pay dividends of another company 
under certain circumstances; the second was as to the taxa¬ 
bility of $7,429.57 received from certain insurance com¬ 
panies; and the third was as to the deductibility of $56,- 
222.08 representing accrued taxes. All of these points 
were decided in favor of the appellant in an opinion re¬ 
ported in 39 B. T. A. 767, under date of April 14, 1939— 
more than 2^ years ago. 

The decision of the Board was promptly entered fol¬ 
lowing its opinion. The decision embraced a recomputa¬ 
tion of the tax, and showed a refund of $821.37. After a 
hearing on the correctness of the computation, the Board 
entered its decision, which became final at the end of three 
months, thereby resolving all the questions in the case in 
favor of the appellant. 

Now the Board of Tax Appeals, in defiance of the statute 
of repose, undertakes to reopen the case as to the question 
of whether the $821.37 refund is barred by statute. In so 
doing, the Board proposes to withdraw its final order and 
decision as to the litigated matter, and to enter a new 
order settling the question about the refundability of the 
$821.37, and automatically restoring the right of appeal to 
the Commissioner of Internal Revenue as to all the mat¬ 
ters which became final more than two years ago, and which 
represent a complete victory for the appellant. 

It is respectfully submitted that an appeal at such a 
price is not an appeal at all; and a remedy at such a price 
is not a remedy at all; and that the evil of the situation 
grows out of the action of the Board of Tax Appeals in 
assuming to take jurisdiction over a long settled matter. 

No remedy exists in the law to prevent such extra-legal 
conduct, except the Writ of Prohibition. 


Conclusion. 

It is respectfully submitted that the Board of Tax Ap¬ 
peals is attempting to act beyond the scope of its juris¬ 
diction, and that the Writ of Prohibition should issue. 

Respectfully submitted, 

Howe P. Cochran, 

Colorado Building, 
Attorney for Appellant. 

Of Counsel: 

Margaret F. Luers. 




